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oard of directors to

manage emergency or unusual service delivery needs above or beyond the limitation established by the

fiscal performance policies.

about:blank

Revenue policies.

The city will strive to maintain a diversified and stable revenue base that will equitably
distribute the burden of supporting city services and will protect the city from short-term

fluctuations in any one revenue source.

The city will estimate revenues on an objective and reasonable basis. Revenues will be
projected on a two year basis with an annual update. This projection will be used for
operating budget preparation.

The city will use one-time or special purpose revenues for capital expenditures or for
expenditures required by the revenue, and not to subsidize recurring personnel, or

operation and maintenance costs.

The city will establish and periodically review all user charges, licenses and fees at a level
related to the cost of providing the services. Such charges, licenses and fees will be
reviewed and established where possible so that those who directly benefit from a service
principally pay for it.

The city will set and maintain water, sewer and sanitation rates at levels that support the
total direct and indirect costs of the enterprise, including debt service and capital

maintenance.

The city will annually review, and revise where necessary, its indirect cost allocation
formula on an objective and reasonable basis.
The city will maintain timely collection systems and implement necessary enforcement

strategies to collect revenues from available sources.

The city will give priority to those revenue alternatives which involve the least collection

and administrative cost, per dollar raised, to the city government.

They city will seek a balanced revenue base through active support of area economic

development, diversification, and retention efforts.
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Operating expenditure/expense policies.

about:blank

(1)

(7)

(8)

(9)

(10)

The city administrator will propose, and the board of directors will adopt, a balanced
operating budget in which budgeted expenditure/expenses don't exceed reasonably
estimated revenues for the fiscal year. Basic and essential services provided by the city
will receive first priority for funding. The city will utilize unallocated fund balance to
balance the annual budget only in times of emergency or fiscal and economic hardship.
The monies from the fund balance can only be allocated by board of directors approval.
additional funding will be assigned according to city-wide goals established by the board

of directors and comprehensive plan policies.

The city will estimate expenditures/expenses on an objective and reasonable basis.
Operating expenditures/expenses will be projected on a two-year basis with an annual

update.

The city will establish service measurements for all program areas, when feasible. The
service measures will reflect the demand, workload capability and projected outcomes for

the program to accomplish its goals and objectives.

Annual budgets shall be legally adopted for the four operating funds: general fund, street
maintenance fund, water and sewer operating fund and the sanitation operating fund.

Project budgets shall be approved for major capital projects.

The city will provide access to appropriate retirement plans and other post-employment
benefits (OPEB) for its employees. The city will make contributions for eligible employees
at the level defined for the respective retirement plans. The city will make contributions to

the OPEB trust plan when funds are available.

The city will encourage delivery of services by other public and private organizations
whenever and wherever greater efficiency, effectiveness and service can be expected, as
well as to develop and internally use technology and productivity advancements that will
help reduce or avoid increasing personnel costs. The intent is to control personnel costs
as a proportion of the total budget, to more productively and creatively use available

resources, and to avoid duplication of effort and resources.

The city will maintain a budgetary control system to help it adhere to the adopted budget,
and will prepare and maintain a system of regular fiscal reports comparing actual

revenues and expenditures/expenses to budgeted amounts.

All budgets shall be adopted on a basis consistent with generally accepted accounting

principles (GAAP) except for depreciation expense in the applicable funds.

All appropriations lapse at yearend. Any encumbrance at yearend may be re-appropriated

by the board of directors in the subsequent year.
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The legal level of budgetary control is the departmental program level. Operational budgetary control is

maintained at the program level. All departments will be given the opportunity to participate in the budget

process.

about:blank

(c) Capital improvement policies.

(1)

(6)

The city will prepare annually and update a five year capital improvements program (CIP)
which will provide for the orderly maintenance, replacement, and expansion of capital

assets.

The CIP will identify long-range capital projects and capital improvements of all types
which will be coordinated with the annual operating budget to maintain full utilization of

available revenue sources.

The CIP will reflect for each project the likely source of funding, the priority ranking of
each project and attempt to quantify the project's impact to future operating

expenditures/expenses.

The city will determine and follow the most cost-effective financing method for all capital
projects. The city will pursue federal, state and other funding to assist in financing capital

projects and improvements.

All equipment, projects and improvements, other than infrastructure, with a value equal
to or greater than $20,000.00 per unit and an estimated life greater than or equal to 3
years will be capitalized for financial reporting purposes. Items below this threshold may
be capitalized on a case-by-case basis. Infrastructure assets are those that are provided
by the street sales tax fund and include streets, bridges and drainage projects. All land
and rights-of-way are capitalized for infrastructure projects. The project cost is capitalized
for projects greater than or equal to $250,000.00 and are grouped by project year.
Individual infrastructure projects are capitalized separately if the project totals greater

than or equal to $5.9 million.

Capital projects and improvements will be constructed to:
a. Protect or improve the city's quality of life.

b. Protect or enhance the community's economic vitality.

¢. Support and service new development.

(d) Debt policies.

(1)
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The city will issue debt to finance or refinance capital improvements and long-term fixed assets or other

costs directly associated with financing a project which have been determined to be beneficial to a

significant proportion of citizens in Fort Smith and for which repayment sources have been identified. Debt

issuance shall be used only after considering alternative funding sources such as project revenues, federal

and state grants and special assessments.

about:blank

(2)

(3)

(4)

(8)

(9)

The scheduled maturity of bond issues should not exceed the expected useful life of the

capital projects or improvements financed.

The city will consider refunding outstanding bonds if one or more of the following

conditions exist:

a. Presentvalue savings are at least three percent with certain exceptions, of the par

amount of the refunding bonds.
b. The bonds to be refunded have restrictive or outdated covenants.
C. Restructuring debt is deemed to be desirable.

The city will seek credit enhancements, such as bond insurance or letters of credit, when

necessary for cost-effectiveness.

The city will monitor compliance with bond covenants, adhere to Federal arbitrage
regulations, and abide by the provisions of Securities and Exchange Commission (SEC)
Rule 15c 2-12 concerning primary and secondary market disclosure. The city will also
monitor bond issues by adhering to its Post-Issuance Compliance Manual required by the
IRS. This manual includes the requirements for monitoring bond offering transactions by

the underwriter.

The city will encourage and maintain communications with financial bond rating agencies

and continue to strive for improvements in the city's bond rating.

The city will require that the total annual payments for debt service not exceed 25 percent
of total operating revenues of the applicable fund.

The city will evaluate the benefits of conducting financings on a competitive or negotiated

basis. Negotiated financings may be used where market volatility or the use of an unusual
or complex financing or security structure is a concern with regard to marketability.

The city will coordinate its debt issuances with other local government agencies in an

effort to review overlapping debt in the community.

(e) Reserve policies.

(1) The city will maintain an operating contingency reserve to:

a. Provide for temporary funding of unforeseen needs of an emergency or nonrecurring

nature.
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Permit orderly budgetary adjustments when revenues are lost through the action of other governmental

bodies.
c. Serve as local match for public or private grants.
d. Meet unexpected small increases in service delivery costs.
e. Maintain an adequate cash flow.

(2) The contingency reserve will be maintained at not less than 20 percent of estimated
operating expenditures/expenses. Prior approval of the board of directors shall be

required before spending contingency funds.

(3) If the contingency reserve balance falls below the 20 percent level for a current year

budget, then the following steps will be taken by the appropriate departments:

a. If the contingency reserve is between 15 percent and 19.99 percent, then capital

reductions will be required.

b. If the contingency reserve is between ten percent and 14.99 percent, then operating

and capital reductions will be required.

c. If the contingency reserve is between five percent and 9.99 percent, then personnel

reductions, including services will be implemented.

d. If the contingency reserve is less than five percent, then personnel, operating and
capital reductions will take place. Service levels may be significantly reduced if this

scenario occurs.

(4) If the contingency reserve balance exceeds 25 percent, the city may consider utilizing the
funds above this amount for one-time capital projects or other non-recurring

expenditures that support city goals or comprehensive plan policies.

(5) The city will develop an equipment reserve fund, and will appropriate funds to it annually
to provide for the timely replacement of equipment. The reserve will be maintained in an
amount adequate to finance the replacement of equipment. The replacement of
equipment will be based upon the adopted equipment replacement schedule. The
schedule will be updated annually.

(f) Investment and cash management policies.

(1) The city's cash management system will be designed to accurately monitor and forecast
revenues and expenditures/expenses in order to invest funds to the fullest extent
possible. All cash and investments, other than accounts required by bond covenants, will
be maintained in a single cash and investment pool. Interest revenue will be allocated to

each investing fund consistent with fund ownership.

(2) The city's investment and cash management program will be governed by the following

investment objectives in order of priority:

about:blank 5/8
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a. Preservation and safety of the principal;
b. Liquidity; and
c. Yield.

(3) The city will limit its investments to the safest type of securities permitted by Arkansas

statutes. These shall include the following:
a. Direct obligations of the United States Government;

b. Obligations of agencies and instrumentalities created by act of Congress and
authorized thereby to issue securities or evidences of indebtedness, regardless of

guarantee of repayment by the United States Government;

c. Obligations the principal and interest of which are fully guaranteed by the United
States Government or an agency or an instrumentality created by an act of Congress

and authorized thereby to issue such a guarantee;

d. Obligations the principal and interest of which are fully secured, insured, or covered
by commitments or agreements to purchase by the United States Government or an
agency or instrumentality created by an act of Congress and authorized thereby to
issue such commitments or agreements;

e. General obligations of the states of the United States and of the political subdivisions,

municipalities, commonwealths, territories, or insular possessions thereof;

f. Obligations issued by the State Board of Education under authority of the Arkansas

Constitution or applicable statutes;
g. Warrants of political subdivisions of the State of Arkansas and municipalities thereof
having maturities not exceeding one year;

h. Prerefunded municipal bonds, the principal and interest of which are fully secured by

the principal and interest of a direct obligation of the United States Government;
i. The sale of federal funds with a maturity of not more than one business day;

j. Demand, savings, or time deposits or accounts of any depository institution chartered
by the United States, any state of the United States, or the District of Columbia,
provided funds invested in such demand, savings, or time deposits or accounts are
fully insured by a federal deposit insurance agency;

k. Repurchase agreements that are fully collateralized by direct obligations of the United
States Government, and general obligations of any state of the United States or any
political subdivision thereof, provided that the repurchase agreement shall provide for
the taking of delivery of the collateral, either directly or through an authorized

custodian; and
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Securities of, or other interest in, any open-end type investment company or investment trust registered

under the Investment Company Act of 1940, and which is defined as a "money market fund" under 17 C.F.R.

§ 270.2a-7, provided that the portfolio of the investment company or investment trust is limited principally

to United States Government obligations and to repurchase agreements fully collateralized by United

States Government obligations, and provided further that the investment company or investment trust

shall take delivery of the collateral either directly or through an authorized custodian.

about:blank

(6)

1.
2.

m. The city may invest no more than 20 percent of its portfolio in any single investment

of the following types:

Corporate debt obligations, including commercial paper;

Revenue bond issues of any state of the United States or any municipality or any

political subdivision thereof;

Industrial development bonds for corporate obligors issued through any state of

the United States or any political subdivision thereof;

Securities of, or other interests in, an open-end or closed-end management type
investment company or investment trust registered under the Investment
Company Act of 1940, provided that the portfolio of such an investment company
or investment trust is limited to United States Government obligations and to
repurchase agreements fully collateralized by United States Government
obligations, and provided further that any such investment company or
investment trust shall take the delivery of the collateral either directly or through

an authorized custodian; and

Securities or other interests issued, assumed, or guaranteed by the International
Bank for Reconstruction and Development, the Inter-American Development Bank,
the European Bank for Reconstruction and Development, the Asian Development

Bank, or the African Development Bank.

Clear title to the principal of and collateral backing for any investment will be maintained

by the city or by a third-party safekeeping agent under agreement to the city.

The city may specify monthly interest payment in order to enhance cash flow and

investment return.

The city administrator, or his designated representative, will provide the mayor and board
of directors with quarterly information concerning cash position and investment
performance. The information shall include, as a minimum, type of investment, maturity
date, face value, rate of interest, amount of interest received during the accounting

period, and institution where the funds are invested.
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A request for banking services will be issued when it is deemed necessary to provide services as required
by the city, but not less frequently than every five years. The request will be made to all qualified banks
located within the city limits that are capable of providing the level of services required. Banking services

may continue with a selected bank if the services provided are maintained at an acceptable level and

reasonable cost.

(8) The standard of prudence to be applied by the investment officials shall be the "prudent
person rule" and shall be applied in the context of managing an overall portfolio. Under
the prudent person rule, investments shall be made with judgment and care, under
circumstances then prevailing, which persons of prudence, discretion and intelligence
exercise in the management of their own affairs, but for investment, considering the

probable safety of their capital as well as the probable revenue to be derived.
(8) Financial reporting policies.

(1) The city will adhere to a policy of full and open public disclosure of all financial activity.
The budget will be prepared in a manner to maximize its understanding by citizens and
elected officials. Copies of financial documents will be made available to all interested
parties. opportunities will be provided for full citizen input prior to final decisions on the

budget.

(2) The City's accounting system will maintain records on a basis consistent with the accepted
accounting standards of the Governmental Accounting Standards Board (GASB),
Government Accounting Office (GAO), Financial Accounting Standards Board (FASB), and
the State of Arkansas.

(3) The City Administrator or his designee will prepare regular quarterly and annual financial
reports presenting a summary of financial activity by major types of funds and programs.

(4) The city will employ an independent public accounting firm to perform an annual audit,
and will make the annual audit available to the general public, bond and financial
consultants, and other interested citizens and organizations. The audit shall be completed

and submitted to the city within 180 days of the close of the fiscal year.

(5) The city will prepare an annual budget document that provides a basic understanding of
the city's planned financial operations for the coming fiscal year. Copies of the proposed
and final budget will be made available to all interested parties and opportunities will be

provided for citizen input prior to final adoption of the budget.

(6) The city will provide all financial documents to the internal and external auditors and city

representatives will not improperly influence the conduct of audits.

(Ord. No. 79-19, 8 1(att.), 9-3-2019; Ord. No. 82-22, 8 1, 9-20-2022)

State Law reference— Investment of Public Funds, A.C.A. 88 19-1-505, 23-47-401.

about:blank
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TO: Honorable Mayor and Members of the Board of Directors
FROM: Jeff Dingman, Acitng City Administrator
DATE: February 19, 2026

SUBJECT: Discussion regarding audit provisions in third-party service provider contracts

SUMMARY

At a previous meeting, the Board asked for discussion of performing audits for all third-party
services providers who provide public services on behalf of the city via a services or
management contract.

The most discussed example at the moment is of course the management agreement in place
for operating the waterpark. Other examples include the agreement to manage the city's
convention center, agreements for animal shelter services, agreements to provide senior
citizen services and any other arrangement where the city contracts a third party to provide
public services on its behalf. Many agreements we put in place contain language that permits
the city to seek an audit. Several providers with which the city contracts already have their
own audit requirements (Area Agency on Aging, for example).

This discussion is included on the agenda for the February 24, 2026 study session. Please
contact me if you have questions regarding this agenda item.

Board of Directors Staff Report February 24, 2026
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AS MEMORANDUM

TO: Jeff Dingman, Acting City Administrator

CC: Maggie Rice, Deputy City Administrator
FROM: Lance A. McAvoy, Director of Water Resources
DATE: February 16, 2026

SUBJECT: Review Water Conservation Measures

SUMMARY

At the August 19, 2025, regular Board of Directors Meeting, Director Neal Martin requested a
study session to review and discuss the current water conservation measures available to the
City through the current Code of Ordinance Chapter 25, Article V, Division 1, Section 25-125
and Division 2, Sections 25-136 through 25-143.

The City ended water conservation on a non-emergency basis once the new Lake Fort Smith
Dam was completed and the lake was filled in late 2006 or 2007. Most recent use of an
emergency water conservation measure was in August 2025. The City declared an
emergency to enact Phase Il water conservation, as allowed in Section 25-143, due to a major
water line break that impacted the water levels in the in-town water reservoirs and tanks.

Attached are the sections out of the City of Fort Smith's Municipal Code of Ordinance as
referenced above, and a copy of a presentation on the City's Water Conservation Measures.
During the February 24, 2026, Study Session, the focus of the for the presentation and
discussion will be on the penalties for not following the water conservation measures and
enforcement of water conservation when it is declared (slides 18 to 21).

Please contact me if you have any questions or need additional information.

ATTACHMENTS
1. Fort_Smith_Water_Conservation_Ordinance.pdf
2. Review Water Conservation Measures 2026.pdf

Board of Directors Staff Report February 24, 2026
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Sec. 25-125. Limitations and prohibitions when conservation measures not in effect.

During time periods when water conservation measures are not in effect, the following
limitations or prohibited uses of water shall be in effect:

(1) No person shall use water for the irrigation or watering of lawns, turf, shrubs, plants,
trees or gardens to such an extent as to allow water to escape from user's premises
onto public property, such as alleys or streets, nor onto another person's property.

(2) No person shall irrigate or water lawns, turf, shrubs, plants, trees or gardens between
the hours of 11:00 a.m. and 6:00 p.m. (not applicable to greens and tee boxes on golf
courses).

(3) No person during the course of cleaning or washing motor vehicles, aircraft, building
exteriors, sidewalks, walkways, driveways, patios, decks, fences, parking lots, tennis
courts, or other similar types of hard surfaces, with a hose or other equipment, will
allow the flow of water to be used or uncontrolled at the point of use, or to continue
if unattended, such that water is wasted.

(4) No person shall use potable water for any construction activity that cannot be
performed using nonpotable water unless approved by the director of utilities, or his
designated representative, and, if required by same, shall be conducted under the
direct supervision of an employee of the city utilities department.

(5) No person shall use water from a fire hydrant unless approved by the director of
utilities, or his designated representative, and, if required by same, shall be
conducted under the direct supervision of an employee of the city utilities
department. Any such use shall be registered through a city-owned meter issued
under a permit for a specific use, time period, location and, if further specified, for a
maximum volume of use.

(Code 1992, § 25-125; Ord. No. 40-07, § 8, 6-5-2007; altered in 2019 recodification)

DIVISION 2. WATER CONSERVATION

Sec. 25-136. Findings; purpose.

It is hereby determined that in order for the city to provide and maintain a sufficient and
manageable water supply and distribution system for human consumption, sanitation and fire
protection, and to ensure the safety and well-being of the users of water provided by the city, it
is necessary to manage water service demands on the water supply, transmission and
distribution systems of the city by limiting water consumption through restrictions and
prohibitions on the use of city water during certain times of the year as set out below.

(Code 1976, § 31-42(a); Code 1992, § 25-136; Ord. No. 31-92, § 1, 5-5-1992)

Created: 2023-12-17 18:09:56 [EST]
(Supp. No. 3)
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Sec. 25-137. Definitions.

For the purpose of this division, the following terms shall have the meanings given herein:

Contract water users includes all persons and entities (with the exception of Van Buren,
Arkansas, which is required to adopt conservation measures at least as restrictive as those of
this city) who purchase water from the city for individual use, resale and/or redistribution
outside the corporate limits of the city, the term "contract water users" shall include the
following:

City of Barling

Town of Chester.

City of Lavaca.

City of Mountainburg.

Cedarville Water Users Association.
Winslow Water Users Association.

U.S. Army (Fort Chaffee).

Highway 71 Water Users Association.
64-71 Highway Water Company.

Rural Water District No. 2 of Pocola.
Town of Arkoma.

LeFlore County Rural Water District No. 2.
Sequoyah County Rural Water District No. 4.

Users of water includes all persons and entities who use and/or purchase water provided
by the city, including contract water users.

(Code 1976, & 31-42(b); Code 1992, § 25-137; Ord. No. 31-92, § 2, 5-5-1992)

Sec. 25-138. Phase I.

This section shall apply to all users of water from the city. An initial conservation phase
(Phase 1) shall go into effect when lake levels drop to a capacity of 55,000 acre-feet (60 percent)
and shall continue until lake levels remain above 56,000 acre-feet (61 percent) for 15
consecutive days. Phase | conservation measures shall consist of the following restrictions and
prohibitions on the use of city water:

(1) The following uses of water are permitted at locations with even-numbered
addresses on even-numbered days of the month only and at locations with odd-
numbered addresses on odd-numbered days of the month only: lawn watering;

Created: 2023-12-17 18:09:56 [EST]
(Supp. No. 3)
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watering of shrubs, plants, trees and gardens; the washing of motor vehicles, trailers,
airplanes or boats (not applicable to commercial car washes); filling of swimming
pools or fountains; and washing of building exteriors.

(2) No person shall use water as provided in subsection (1) of this section to such an
extent as to allow water to escape from his premises onto public property, such as
alleys or streets, nor onto another person's property.

(3) Golf course watering and other commercial irrigation from city sources shall be done
only to the extent necessary to preserve turf and other plant life and at such times
during the day as to minimize water loss due to evaporation.

(4) The use of water from fire hydrants at any time for construction purposes, fire drills
or routine hydrant testing is prohibited. Only nonpotable water may be used for dirt
compaction, earth moving operations or street base course construction.

(5) The washing of sidewalks, walkways, driveways, patios, parking lots, concrete tennis
courts and other hard-surfaced areas by hosing or by use of water directly from
faucets or other city sources is prohibited. Food processing and food service
establishments may engage in such use of water only to the extent necessary to
maintain and preserve the public health, and in compliance with any state or federal
regulations. Restaurants and other food service establishments may hose or wash
only walkways immediately adjacent to entrances and not beyond ten feet of
entrances and not beyond ten feet of garbage facilities, food delivery or food serving
areas.

(6) No person shall irrigate or water lawns, turf, shrubs, plants, trees or gardens between
the hours of 10:00 a.m. and 7:00 p.m. (not applicable to greens and tee boxes on golf
courses).

(7) The city shall have the authority to install flow restriction devices on those lines to
contract water users which exceed their contractual allocation. Installation of flow
restriction devices shall require specific approval of the board of directors before
installation.

(Code 1976, § 31-42(c); Code 1992, § 25-138; Ord. No. 31-92, § 3, 5-5-1992; Ord. No. 40-07, § 4,
6-5-2007)

Sec. 25-139. Phase Il.

(a) This section shall apply to all users of water from the city. An advanced conservation phase
(Phase II) shall go into effect when the following conditions occur:

(1) The total usable water storage above the lowest intake valves in the city's
impoundment lakes decreases to 36,000 acre-feet (39 percent). This phase shall be
implemented under these conditions when the lake levels remain below these levels
for three consecutive days; or

Created: 2023-12-17 18:09:56 [EST]
(Supp. No. 3)
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(b)

(c)

(d)

(e)

(2) The total amount of water in the city's water system storage reservoirs remains below
50 percent of total storage capacity for three consecutive days.

The city administrator, or his designated agent, is hereby authorized and directed to
compile and record the data necessary to determine when the conditions of subsection
(a)(1) or (a)(2) of this section have been met. Upon such determination that the conditions
have been met, the city administrator, or his designated agent, shall notify all users of
water from the city, by any reasonable means, which may include, but is not limited to
media coverage, that the conditions of subsection (a)(1) or (a)(2) of this section have been
met and that the conservation measures of Phase Il are in effect. The city administrator, or
his designated agent, is hereby authorized and directed to ensure compliance with and
enforcement of the Phase Il conservation measures set forth in subsection (c) of this
section.

Phase Il conservation measures shall consist of Phase | measures plus the following
restrictions and prohibitions on the use of city water.

(1) The watering of shrubs, plants, trees and gardens is permitted only by hand-held hose
and should be limited to the minimum amounts necessary to sustain plant life. Such
watering is permitted at locations with even-numbered addresses on even-numbered
days of the month only and at locations with odd-numbered addresses on odd-
numbered days of the month only. All lawn and turf watering from city sources is
prohibited.

(2) Golf course watering and other commercial irrigation from city sources shall be done
only to the extent necessary to preserve turf and other plant life. Golf courses are
permitted to water only greens and tee boxes from city sources. Golf course fairway
and rough watering and school football and baseball field watering from city sources
is specifically prohibited.

(3) All washing of motor vehicles, trailers, airplanes, boats or building exteriors is
prohibited, except at commercial car washes and licensed commercial vehicle
dealerships. Licensed commercial dealerships shall limit washing to Tuesday and
Friday only. The filling of swimming pools or outdoor fountains and outdoor fountain
operation are prohibited.

The restrictions and prohibitions of Phase Il shall be removed when the lake levels remain
above 41,000 acre-feet (45 percent) for 15 consecutive days.

The city administrator, or his designated agent, is hereby authorized and directed to
compile and record the data necessary to determine when the conditions of subsection (d)
of this section have been met. Upon such determination that the conditions have been
met, the city administrator or his designated agent shall notify all users of water from the
city by any reasonable means, which may include but is not limited to media coverage,
that the conservation measures of Phase Il are no longer in effect.

Created: 2023-12-17 18:09:56 [EST]

(Supp. No. 3)

Page 4 of 6

17



(Code 1976, § 31-42(d); Code 1992, § 25-139; Ord. No. 31-92, § 4, 5-5-1992; Ord. No. 40-07, §§
5, 6, 6-5-2007)

Sec. 25-140. Implementation.

(a) This section shall apply to all users of water from the city. Whenever an emergency exists,
as determined by the city administrator, or his designated agent, by reason of a shortage
of water, limited distribution facilities or any other circumstances which make it necessary
to immediately conserve water, there is hereby delegated to the city administrator or his
designated agent the authority to implement the conservation measures of Phase | and/or
Phase Il and other conservation measures which are necessary to maintain potable water
for essential public health and safety functions.

(b) These emergency measures shall remain in effect until the next regularly scheduled
meeting or special meeting of the board of directors, at which time the board shall decide
whether it is necessary to continue the measures.

(Code 1976, § 31-42(e); Code 1992, § 25-140; Ord. No. 31-92, § 5, 5-5-1992)

Sec. 25-141. Surcharges.

This section shall apply to contract water users (as defined in section 25-137). Contract
water users are subject to surcharges for water conservation purposes, which surcharges shall
be determined from time to time and on file in the office of the city clerk.

(Code 1976, § 31-42(f); Code 1992, § 25-141; Ord. No. 30-92, § 6, 5-5-1992; Ord. No. 31-92, § 6,
5-5-1992)

Sec. 25-142. Penalties for noncompliance.

The failure to comply with or a violation of any requirements contained in this section by
any user of water from the city is hereby declared to be unlawful, and any user of water subject
to the jurisdiction of the city, upon being convicted of such unlawful act, shall be deemed guilty
of a misdemeanor and shall be fined in accordance with the following schedule:

(1) First violation. Not less than $50.00 nor more than $200.00.
(2) Second violation. Not less than $250.00 nor more than $500.00.
(3) Third violation and each subsequent violation. $500.00.

It is declared to be unlawful to tamper with or disable any meter used to register the water
usage of any user of water from the city, and any individual or user of water convicted of
violating this provision shall be deemed guilty of a misdemeanor and shall be fined in
accordance with section 1-9.

Created: 2023-12-17 18:09:56 [EST]
(Supp. No. 3)

Page 5 of 6
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(Code 1976, § 31-42(g); Code 1992, § 25-142; Ord. No. 31-92, § 7, 5-5-1992; Ord. No. 40-07, §
10, 6-5-2007)

Sec. 25-143. Authority to implement additional conservation measures.

This section shall apply to all users of water from the city. Whenever an emergency exists
as determined by the city administrator, or his designated agent, by reason of a shortage of
water, limited distribution facilities or any other circumstance which make it necessary to
immediately conserve water, there is hereby delegated to the city administrator, or his
designated agent, the authority to implement conservation measures additional to the
provisions of this division which are determined to be necessary to maintain potable water for
essential public health and safety functions. These emergency measures shall remain in effect
until the next regularly scheduled meeting, or special meeting, of the board of directors at
which time the board shall decide whether it is necessary to continue said measures.

(Code 1992, § 25-143; Ord. No. 40-07, & 9, 6-5-2007)

Secs. 25-144—25-150. Reserved.

Created: 2023-12-17 18:09:56 [EST]
(Supp. No. 3)

Page 6 of 6
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Review of Water



Why Water
Conservation?

ST

Reduce the demand for water

Improve efficiency in use and reduce
losses and waste of water, and

Improve land management practices,
such as landscaping, soil improvement,

and stormwater retention, to conserve
water




Current
Water
Conservation
Measures

SS

Municipal Code Chapter 25, Article V,
Division 1, Section 25-125 and
Division 2, Sections 25-136 to 25-143

AWWA M52 Manual “Water
Conservation Programs: A Planning
Manual”

ANSI/AWWA Standard G480-25
“Water Conservation and Efficiency
Program Operation and Management



Current Water
Conservation

WIEERVES

S3

Conservation-Oriented Pricing:

e The more water used the more the customer
pays
e Dedicated irrigation rate

Water Waste Policy

e Irrigation water runoff from a property prohibited

e |rrigation that occurs at a prohibited day and/or
time

e Washing of hard surfaces regulated
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Daily Water Conservation Measures (Sec. 25-125)

Irrigation or watering of lawns, turf, shrubs, plants, trees or gardens to such an extent as to
allow water to escape from user's premises onto public property

No irrigation or watering lawns, turf, shrubs, plants, trees or gardens between the hours of
11:00 a.m. and 6:00 p.m.

Water flow will be controlled and attended when cleaning or washing motor vehicles, aircraft,
building exteriors, sidewalks, walkways, driveways, patios, decks, fences, parking lots, tennis
courts, or other similar types of hard surfaces with a hose or other equipment
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Daily Water Conservation Measures (Sec. 25-125)

Prohibits the use of potable water for any construction activity that cannot
be performed using nonpotable water unless approved by the Director of
Water Resources, or his designated representative, and, if required by same,
shall be conducted under the direct supervision of an employee of the city

No person shall use water from a fire hydrant unless approved by the
Directors of Water Resources and Public Works, and shall be registered
through a city-owned meter issued under a permit for a specific use, time
period, and location




Phase | Water

Conservation
(Sec. 25-138)

Currently the capacity of the lakes
initiates Phase | Water Conservation

When the total lake volume drops
below 61% Phase | Water Conservation
automatically begins

Phase | Water Conservation ends when
lake levels remain above 61% for 15
consecutive days
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Phase | Water Conservation Prohibitions

1. Water use is permitted at locations with even-numbered
addresses on even-numbered days of the month only and at
locations with odd-numbered addresses on odd-numbered
days of the month only
* Watering lawns, shrubs, plants, trees and gardens

* Washing of motor vehicles, trailers, airplanes or boats (not applicable
to commercial car washes)

* Filling of swimming pools or fountains
* Washing of building exteriors
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Phase Il Water Conservation
(Sec. 25-139)

* Total usable water storage above the lowest intake valves in the
city's impoundment lakes decreases 39%. This phase shall be
implemented under these conditions when the lake levels remain
below these levels for three consecutive days

* Total amount of water in the city's water system storage reservoirs
remains below 50 percent of total storage capacity for three
consecutive days

* Phase Il Water Conservation ends when lake levels remain above
45% for 15 consecutive days
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* Phase Il conservation measures shall consist of Phase
| measures

1. Watering of shrubs, plants, trees and gardens is

permitted only by hand-held hose and limited to
Phase I I the minimum amounts necessary to sustain plant
life

Water * Permitted at locations with even-numbered
. addresses on even-numbered days of the month
Conservation only
i * Permitted at locations with odd-numbered
PrOh I bltlons addresses on odd-numbered days of the month
only

* All lawn and turf watering from city sources‘is
prohibited.
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Emergency Water
Conservation (Sec. 25-140)

* “Whenever an emergency exists, as determined by the city administrator,
or his designated agent, by reason of a shortage of water, limited
distribution facilities or any other circumstances which make it necessary
to immediately conserve water, there is hereby delegated to the city
administrator or his designhated agent the authority to implement the
conservation measures of Phase | and/or Phase Il and other conse
measures which are necessary to maintain potable water for e« al
public health and safety functions.”



32

Emergency Water
Conservation (Sec. 25-140)

* “These emergency measures shall
remain in effect until the next regularly
scheduled meeting or special meeting
of the board of directors, at which time
the board shall decide whether it is
necessary to continue the measures.”
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* This section shall apply to contract water

Contract users (as defined in section 25-137).
Water User Contract water users are subject to
surcharges for water conservation purposes,
Surcha rges which surcharges shall be determined from
. time to time and on file in the office of the
(SEC. 25 141) city clerk.
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* Failure to comply with or a violation
of any requirements of Phase | or
Phase Il water Conservation, upon
being convicted and deemed guilty

Penalties for of a misdemeanor will be fined

Noncompliance accordingly:
1. First violation. Not less than $50.00 nor

(SEC. 25-142) more than $200.00.

2. Second violation. Not less than $250.00
nor more than $500.00.

3. Third violation and each subsequent
violation. $500.00.
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* If someone is not following water
conservation measures, a Citation must be

issued

* The Citation gives that person their day in
Enforcement court to defend not following the water

of Water conservation measures

Conservation - Only if found guilty of not following the
Measures water conservation measures are they

penalized as noted on the previous slide

* Who writes the Citation and enforces water ’
conservation measures?

(Police, Fire and Neighborhood Services are the ,
only departments who currently write Citati%)
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Authority to implement additional conservation
measures (Sec. 25-143)

Whenever an emergency exists by reason of a shortage of water,
limited distribution facilities or any other circumstance which make
it necessary to immediately conserve water, the city administrator,
or his designated agent, has the authority to implement additional
conservation measures which are determined to be necessary to
maintain potable water for essential public health and safety
functions

These emergency measures shall remain in effect until the next
regularly scheduled meeting, or special meeting, of the board of
directors at which time the board shall decide whether it is
necessary to continue said measures
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City of ~ 4™

AS MEMORANDUM

TO: Jeff Dingman, Acting City Administrator

CC: Maggie Rice, Deputy City Admi9nistrator

FROM: Lance A. McAvoy, Director of Water Resources

DATE: February 16, 2026

SUBJECT: Review and Discussion of the Draft Non-Retail (Wholesale) Surplus User Water
Agreement

SUMMARY

In 2024, the City of Fort Smith passed water rate adjustments for both retail and non-retail
customers. Since that time, City staff has worked with the City Attorney to develop a new,
standardized non-retail surplus water user agreement for use with all such customers. The
past agreements contained different requirements and also varied in the length of term of the
agreement. The Draft Non-Retail Surplus User Water Agreement will be presented at the
February 24, 2026, Board of Directors’ Study Session.

The City has three wholesale water users who currently have special conditions in their
contracts and would not currently fall under the non-retail surplus water user category. Those
three wholesale customers are Barling Water Department which has a contract current until
2032, Van Buren who has a special contract that designates them as an ordinary water user
due to the Lee Creek water rights they provided Fort Smith in 1984, and Fort Chaffee MTC
which has a special designation due to the land deeded over to Fort Smith. These three water
users do not have a maximum amount of water they may purchase from the City.

A non-retail surplus water user (User) is a wholesale purchaser of water from Fort Smith.
When the User entered into agreement with the City, they did so as a surplus water user
meaning, they were purchasing the excess water the City can produce and does not use
during the year. Currently, the City does have a surplus during most of the year, and there are
no other available sources of drinking water for these Users.

Most of our non-retail surplus water user agreements have long since expired. The table below
provides the current status of each agreement.

Board of Directors Staff Report February 24, 2026



Start Date of |End Date of Last| Term of Last . .

User Last Agreement Agreement Agreement Activgeor Expired
Arkoma Water 02/19/2013 02/19/2033 20 Active
Company
Cedanville Water | 02101/1994 02/01/2004 10 Expired
Rural District #7 06/01/1993 06/01/2003 10 Expired
Concord Water 05/17/1994 05/17/2004 10 Expired
Users
Highway 71 05/02/2000 05/05/2005 5 Expired
Water User
City of 10/16/1956 10/16/1959 3 Expired
Mountainburg
Town of Chester 05/06/1980 05/06/2000 20 Expired
Winslow Water 07/17/1984 07/17/1989 5 Expired
Depart.
Central Water 05/03/2006 05/03/2026 20 Active
Users
Franklin 01/20/2009 01/20/2029 20 Active
Sebastian

To standardize the agreements, the following are some of the stipulations included in the
proposed draft agreement.

Board of Directors Staff Report

The agreement includes a ten percent (10%) penalty for late water bill payments and
defines what late payment is considered. All Water Bills are “...due and payable by User
within twenty (20) days from the date of issuance.”

The User’s water rate will be adopted by City of Fort Smith ordinance. The City did this in
2024, establishing different rates for those Users North of the Arkansas River and those
South of the Arkansas River. The City may also adopt a “Wholesale Surplus User Water
Rate Ordinance” with these agreements in effect and will provide the User with the new
rate thirty (30) days prior to the rate going into effect.

The User will be required to provide certain operating data to Fort Smith on an annual
basis. This includes water sales by the User to its customers.

The User must maintain its system and as a part of that, must take all steps necessary
to reduce its water loss to twenty percent (20%) by the end of the fifth year of the
agreement after its execution date. Failure to reduce water loss year-over-year will
result in surcharges being assessed by Fort Smith on the User.

The agreement allows for one percent (1%) growth per year by the User. The User may,

at the end of the initial five (5) year period request additional water volume and Fort
Smith has the discretion as to whether or not that request is granted.

February 24, 2026



e Surcharges for exceeding any one of the maximum limits set forth in the agreement are
as follows: T2

Percent Exceedance of Annual, Monthly, or

Daily Maximum Volume Percent Surcharge

>0% - 5% 10%
>5% - 15% 20%
>15% 30%

e The User is financially responsible for all equipment associated with the provision of
water to the User (i.e. appropriate vaults, regulating valves, approved backflow
prevention assemblies, specified meters, and communication equipment for properly
registering the flow of water). Additionally, any vaults and meters and other equipment
used at connection points to Fort Smith's system shall be the property of Fort Smith and
Fort Smith, at User’s sole expense, shall maintain, test, upgrade, and replace any of said
equipment.

e Fort Smith has the right to terminate the agreement with the User should the situation
arise that Fort Smith Fort Smith does not have a sufficient supply of water to meet the
needs of the retail and ordinary wholesale customers of the Fort Smith Water System.

e The agreement is for a period of ten (10) years and at the end of that time a new ten (10)
year agreement may be requested by the User.

e Failure of the User to follow City of Fort Smith Water Conservation will result in a
surcharge to the User.

e Sets forth what is required by the User during period of Water Conservation as declared
by Fort Smith.

e Restricts the size of meters and thus water usage in the User’s system.

e Holds Fort Smith harmless should there be any claim on or against the User’s water
system.

o Specifies the User is not eligible for leak adjustments from Fort Smith.
¢ Restricts Users from selling water to new systems not already attached to the User’s
systems. For example, Mountainburg has permission to sell water to parts of Chester

but could not sell water to Alma.

e Sets the City Administrator as the point of contact for communications and disputes that
may arise during the term of the agreement.

The entire draft agreement is attached for review by the Board of Directors.

Board of Directors Staff Report February 24, 2026



The current water rate for Users North of the Arkansas River is $2.52/CCF and for Users
South of the Arkansas River is $3.04/CCF. These rates were established during 1¥€; last water
rate study completed in 2024. Staff recommend using these rates as they were established
using a legally defensible methodology for wholesale rates and include cost of the
maintenance of the treatment plants, transmission lines, treatment cost, pumping cost, and for
those South of the Arkansas River, maintenance associated with the portion of the distribution
system and storage used by those Users. These were adopted by Ordinance 111-24.

Please contact me if you have any questions or need additional information.

ATTACHMENTS
1. 20260216_Surplus Water Agreement excluding VB.pdf

Board of Directors Staff Report February 24, 2026


https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/3926742/20260216_Surplus_Water_Agreement_excluding_VB.pdf

NON-RETAIL SURPLUS USER WATER AGREEMENT

This Non-Retail Surplus User Water Agreement (“Agreement”) is made and

entered into as of the __ day of , 20___, by and between the

City of Fort Smith, Arkansas, hereinafter referred to as "Fort Smith"”, and the

, a hon-retail surplus water customer of Fort Smith, hereinafter

referred to as the "User." Fort Smith and User may be collectively referred to herein as

the “parties.”

WITNESSETH:

WHEREAS, clean, potable drinking water is a vital resource and is required for
public health and safety;

WHEREAS, Fort Smith acknowledges that water resources must be protected,
managed and conserved by all who benefit from the treatment and conveyance of water
from Lake Fort Smith and Lee Creek;

WHEREAS, Fort Smith has the ability to supply water to the User as Fort Smith
currently has surplus capacity but not in such quantity that water may be wasted or
otherwise managed irresponsibly; and

WHEREAS, the parties desire to arrange for the sale and purchase of water under the
terms and provisions expressed in this Agreement;

NOW, THEREFORE, in consideration of the mutual agreements and covenants

hereinafter set forth, the parties agree as follows:

1. Subject to the restrictions on maximum use, water loss, connections, and all
other restrictions contained herein, Fort Smith agrees to supply and deliver to User treated
drinking water for the customers of User's independently owned and operated water

system.

2. For water sold and delivered to User on or after the date of this Agreement,

Page 1 of 15
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User agrees to pay Fort Smith the rate as set forth in the Fort Smith water rate ordinance
in effect on the date of execution of this Agreement by Fort Smith. Thereafter, rates shall
be adjusted as set forth in the most current water rate ordinance in effect by Fort Smith.
Notice of rate adjustments will be provided to the User thirty (30) days prior to the
effective date of said rate adjustment. Fort Smith will submit to User a bill each calendar
month for water delivered during the preceding calendar month (“Water Bill””) and
payment of such Water Bill shall be due and payable by User within twenty (20) days
from the date of issuance. Any Water Bill not paid in full by the due date shall be subject
to a ten percent (10%) penalty. The total amount of the Water Bill, plus penalty, shall be
subject to interest at the rate of ten percent (10%) per annum or the maximum rate allowed

by law, whichever is less, beginning forty (40) days from the date of issuance until paid.

It is agreed by the parties that, in the event Fort Smith adopts by ordinance a water
rate for all of Fort Smith's wholesale surplus customers (“Wholesale Surplus User Water
Rate Ordinance”), the User’s rate for delivered water as set forth in this paragraph shall be
adjusted to the rate established in the Wholesale Surplus User Water Rate Ordinance.
Upon thirty (30) days written notice to User by Fort Smith of the adoption, or intention to
adopt, of a Wholesale Surplus User Water Rate Ordinance, the rate established by said
ordinance shall become effective. Fort Smith's current water rate ordinance or a
Wholesale Surplus User Water Rate Ordinance may provide for surcharges for usage in
excess of the total usage or demand provisions of Paragraph 3.

3. () It is understood by the parties that User will be consuming surplus
water currently available from Fort Smith. The parties further agree that the volumes and
delivery rates set forth herein are intended to allow a reasonable amount of water loss from
the User’s system and a reasonable growth rate of the User’s system. As such,
demonstrable water losses of twenty percent (20%) and a cumulative growth rate over the

first five years of five percent (5%) shall be the baseline for determining User’s volume

Page 2 of 15
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limits set forth below. If the User’s combined water loss and growth is greater than twenty-
five percent (25%) of its average water sales to the User’s customers, the volume limits
stated in Table 1 shall be applicable to User during the initial five (5) year period of this
Agreement so that User’s water volumes will be reduced to reflect the required
maintenance of the User’s system to achieve the water loss and growth to a volume limit
that is not greater than twenty-five percent (25%) of the User’s average water sales to the
User’s customers.

User may request in writing increases to volume and/or delivery rate provisions for
the second five (5) year period of this Agreement to meet User's needs required by system
growth if increases to volume and/or delivery rate are supported by the annual reporting
submitted by User in accordance with Section 12 of this Agreement. Fort Smith will
respond within thirty (30) days either approving the request in full or in part or denying the
request in full. User agrees and covenants that it will limit its level of consumption of water
from Fort Smith so that it shall not exceed, at any time, the consumption level(s) during
time periods as set forth herein. It is further agreed that User's maximum annual usage of
water from Fort Smith shall not exceed the volume as stated in Table 1 in hundred cubic
feet (ccf) for the first five (5) year period of this Agreement. Furthermore, User’s
maximum monthly usage shall not exceed the volume as stated in Table 1 in hundred cubic
feet (ccf).

Table 1: Maximum Volumes

Annual VVolume Monthly VVolume Daily Volume
vear Limit (ccf) Limit (ccf) Limit (ccf)
2026 Current
2027 Reduce or Same
2028 Reduce or Same
Page 3 of 15
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2029 Reduce or Same

2030 Sale +25%

As set forth above, reduction of User’s volume limits is necessary to reduce water loss in the
User’s system. Any failure of User to comply with the volume limits will be subject to
provisions of Paragraph 3 (c) of this Agreement.

(b) User further agrees that the rate of demand of its system on Fort
Smith's transmission or distribution systems shall not exceed __ gallons per minute
(“GPM Limit”) at any time. User shall operate its system so as not to place, cause or
contribute to any maximum hour demand on Fort Smith's transmission or distribution
systems. User shall provide adequate storage within its own system to meet its maximum
hour demands.

(c) In the event User exceeds any one of the maximum limits set forth in

this Agreement, Fort Smith shall have the option to take any or all of the following actions:

(@D) Assess a surcharge for the entire volume utilized by the User
for that period of maximum volume exceedance in the amount set

forth in Table 2; or,

Table 2: Surcharge Assessment for Exceeding Maximum Volume

Percent Exceedance of Annual,
Monthly, or Daily Maximum Percent Surcharge
Volume
>0% - 5% 10%
>5% - 15% 20%
>15% 30%

Page 4 of 15
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2 On ten (10) days written notice by registered mail to User,
terminate Fort Smith’s water supply to User, subject to User's right to
supply information regarding the alleged excess use to the City
Administrator of Fort Smith. This notice requirement shall not limit
Fort Smith's right to immediately terminate water supply to User in
the event of an emergency or other exigent circumstances.

(d) It is understood by the parties that User has no obligation to purchase
any minimum amounts of water from Fort Smith. However, User agrees that in the event
User purchases no water from Fort Smith for a period of twelve (12) or more consecutive
months, Fort Smith may, at its sole election, terminate this Agreement.

4. User agrees to provide, at its expense and in accordance with Fort Smith's
specifications and AWWA standards, appropriate vaults, regulating valves, approved
backflow prevention assemblies, specified meters, and communication equipment for
properly registering the flow of water, in hundred cubic feet, delivered at sites approved in
writing by Fort Smith. User agrees that any vaults and meters and other equipment used at
connection points to Fort Smith's system shall be the property of Fort Smith and Fort
Smith, at User’s sole expense, shall maintain, test, upgrade, and replace any of said
equipment. User will maintain and, as necessary replace, regulating valves and backflow
prevention assemblies on its distribution system at its own expense

5. It is agreed that User will make no connections to Fort Smith's system other
than at sites approved by Fort Smith. It is agreed by User that Fort Smith, or any of its
agents, employees, or contractors, shall have unlimited rights of access to such points of
connection and physical facilities for maintenance or replacement of vaults and meters, for

meter readings and for any other purpose of this Agreement.

6. It is understood by the parties that the treated water delivered to User hereunder

Page 5 of 15
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is considered not presently needed by the retail and wholesale customers of the water system of
Fort Smith. If, at any time, in the opinion of the governing body of Fort Smith, Fort Smith does
not have a sufficient supply of water to meet the needs of the retail and wholesale customers of
the water system of Fort Smith, Fort Smith (in addition to the other provisions of this
Agreement) shall have the right to terminate this Agreement and discontinue the sale of water
to User upon thirty (30) days written notice to User. Otherwise, and unless the Agreement is
terminated pursuant to other provisions of this Agreement or pursuant to breach by of one of
the parties, this Agreement shall have a term of ten (10) years commencing with the date first
set forth above (“Initial Term”). The Agreement may be renewed for an additional ten (10)
years (“Renewal Term”) by Fort Smith, in its sole discretion, after receiving written notice from
User, delivered by registered mail, requesting an extension of the Agreement at least ninety
(90) days in advance of the expiration date of the Initial Term. The Renewal Term is subject to
revised maximum volumes which may be established by Fort Smith.

7. It is understood by the parties that rates charged will be in accordance with
AWWA cost of service standards and/or any applicable laws of the State of Arkansas
pertaining to drinking water rates. It is further agreed by User that rates charged to User will be
calculated based upon Fort Smith's cost of supplying water to User plus a reasonable rate of
return. It is further agreed by User that the rate charged shall also reflect User's status as a
surplus water user and the absence of an obligation by User to purchase minimum quantities
from Fort Smith. User agrees that such costs shall include maximum day and maximum hour
costs if User utilizes those levels of service and demand and/or volume charge. It is further
understood by the parties that water conservation surcharges shall apply pursuant to Fort Smith
Municipal Code Sections 25-136 through 25-143, as may be amended by Fort Smith.

8. On failure by User to pay any Water Bill for water delivered by the due
date stated thereon, Fort Smith shall have the right, after giving ten (10) days written notice

by registered mail to User, to terminate or reduce the water supply volume to User by
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means of the valves installed at any point of connection or by any other means. Within the
ten (10) day period, User may request a hearing before the City Administrator of Fort Smith to
present information regarding the alleged failure to pay the Water Bill for recommendation to
be presented to the Board of Directors for final action.

9. Fort Smith agrees to provide User with customary water quality data as
required by Federal standards. It is understood by the parties that User may request water
quality data up to three (3) additional times per year. Fort Smith will provide reasonable notice
to User of any sudden change in water quality.

10. @ In the event that the governing body of Fort Smith determines that there
is a shortage of water to be supplied to the users of Fort Smith's water system and declares the
imposition of certain "water conservation™ conditions on the supply of water to substantially all
of Fort Smith's non-retail surplus customers such as User, User covenants that it will impose
and enforce such conditions on all customers of its water system. User further covenants that it
will impose and enforce conservation measures at least as stringent as Fort Smith places
on its retail customers.

(b) User agrees to engage in continued public education efforts
regarding water conservation with its users.

(© Fort Smith may establish a temporary maximum water volume for
the User during the water conservation period.

(d) In the event of a breach of this provision of this Agreement, Fort Smith
shall have the rights as set forth in Paragraph 3(c).

11. (a) User agrees and covenants that it shall not deliver water to any
customer of its water system for any structure not plumbed in accordance with the

provisions of the 2018 Plumbing Code and inspected by an inspector licensed by the State.

(b) User agrees that it will not permit the installation of nor deliver

water to any customer who has installed a water meter larger than two (2) inches, or
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combination of water meters capable of delivering water at a flow rate exceeding that of a
two (2) inch meter, unless User obtains the prior written approval of Fort Smith for the
customer desiring the installation thereof. Such requests shall be provided to Fort Smith
in writing by User, delivered by registered mail, and shall at a minimum, state the desired
meter size, the daily average, peak day and annual water consumption flow rate expected
by the customer. User shall also provide as part of its request for the customer, a statement
indicating User's opinion of the impact that the addition of this customer to its system will
have on User's storage and delivery systems, and any other information which may be
pertinent to the request.

(©) User agrees and covenants that it shall not deliver water to any
customer of its water system who, after the first date set forth above: (1) commences any
use or development of any parcel of real property within the area served by the water
system of User and which is within a five (5) mile radius of the then existing Fort Smith
city limits and which is also not located within the corporate limits of any incorporated
municipality without complying with all the planning and development requirements of the
Fort Smith Unified Development Ordinance (UDO) as if said land had been located within
the corporate limits of Fort Smith; or, (2) who has commenced such use or development of
any parcel of real property within the area served by the water system of User and which is
also within a two (2) mile radius of the then existing Fort Smith city limits and which is
also not located within the corporate limits of any incorporated municipality without
complying with all land development requirements contained in the UDO. The provisions
of this subparagraph shall not be construed as a limitation upon any legally enforceable
right or duty of Fort Smith to administer its planning and development ordinances apart
from this Agreement within or outside the area mentioned in this paragraph. The provisions
of this subparagraph shall not apply to User unless User is now, or in the future becomes,

subject to the planning jurisdiction provisions of Fort Smith.
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(d) It is agreed the User has the right to provide service to any customer
located within the current service area of User or within a one (1) mile radius as established
by the service area map reflected on Exhibit “B” attached hereto.

(e) In the event that any area served by User's water system is annexed
into the corporate limits of a neighboring municipality or User either transfers or acquires
a portion of a water system that is not as of the date of this Agreement a part of User's
water system, User shall immediately provide written notice by registered mail to Fort
Smith of such annexation, transfer or acquisition. User's notice shall, at a minimum, state
User's opinion of the impact that the annexation, transfer or acquisition shall have on
User's storage and delivery systems and water purchases from Fort Smith.

12.  User agrees and covenants to provide annual reporting to Fort Smith which
shall contain the following information:

@ Number of residential customers, number of commercial/industrial
customers, amounts of water billed by User to its system customers and to any other water
retailer, and volumes of water acquired from any other supplier or produced by User.

(b) User shall provide a copy of its long-range planning document required
by the Arkansas Department of Health according to 20 CAR §140-106(j) within one year after
the initial date of this Agreement. If User does not now have a long-range plan as required by
the Arkansas Department of Health, User shall initiate the development of a long-range plan
and provide a copy of the same upon its completion or within three (3) years from the date first
set above, whichever is the earlier date. User shall submit a report to Fort Smith as to what
actions User has taken to improve its delivery and storage systems to meet the requirements of
its long-range plan. This report shall be submitted before the last day of January each year
during the term of this Agreement with the first report due after the submission of User's long-
range plan to Fort Smith.

(©) In addition to the long-range planning document referenced in
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Paragraph 12(b) above, User shall also use a qualified registered professional engineer to
evaluate its current water delivery and storage systems to determine what actions and
recommendations should be undertaken together with an implementation schedule to
eliminate or reduce User's peak hourly demand from Fort Smith's delivery system. This
evaluation report shall be submitted to Fort Smith within one year after the effective date of
this Agreement. User's actions to implement the recommendations of this evaluation shall
be reported to Fort Smith before the last day of January each year during the term of this
Agreement with the first report due after the submission of User's initial reporting.

(d) User shall maintain records and documentation to accurately
determine and report all unaccounted water system losses during the previous calendar
year period. The report shall state, at a minimum, what the unaccounted water system
losses were for the previous calendar year and what actions User has taken to reduce and
control these losses. This report shall be submitted before the last day of March each year
during the term of this Agreement.

(e) User shall provide to Fort Smith a copy of its current water
conservation measures and will further provide Fort Smith with revisions thereto within
thirty (30) calendar days after their adoption. User shall maintain records and
documentation sufficient for it to accurately determine and report the effectiveness of its
water conservation measures for the previous calendar year. The report shall state, at a
minimum, the total number of customers served by User, the total amount of water sold to
its customers, the per capita usage and any enforcement measures taken to assure
compliance with its water conservation measures. This report shall be submitted before the
last day of March each year during the term of this Agreement.

()] User shall provide to Fort Smith a copy of a map depicting the area

in which User maintains facilities for providing retail water service. User shall also
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provide to Fort Smith a copy of a map depicting the similar area of any customer of User
which further resells to additional customers water initially sold by Fort Smith to User.
User shall provide Fort Smith with a copy of the described maps before the last day of
January each year during the term of this Agreement and specifically identify by notation
any changes from the previous year.

13.  User shall install a backflow prevention assembly at each point of connection
to Fort Smith's water system. The backflow prevention assembly shall be from a
manufacturer accepted by Fort Smith, and its installation, maintenance, testing and
certification shall be in strict accordance with Fort Smith's cross-connection program
requirements. The installation, maintenance, testing and certification of each backflow
prevention assembly shall be at User's sole expense. User shall also provide notice to Fort
Smith of any deficiency or notification to, or from, the Arkansas Department of Health
relating to any unsafe condition within its water system. Such notices shall be provided to Fort
Smith immediately upon discovery of, or notification regarding, such condition.

14.  (a) User further agrees that Fort Smith's commitment to provide water is
contingent on the ability of Fort Smith to produce water. It is expressly agreed that Fort Smith
shall not be responsible to User, or to the inhabitants or owners of property or to customers
of User's water system, for any property damage or personal injury resulting from the supply
of impure water, or a failure to furnish water under this Agreement, or a failure to provide any
notice described in this Agreement. It is expressly recognized that the water supply may be
temporarily discontinued in conjunction with required maintenance activities or with reference
to the construction of improvements or additions to Fort Smith's water production,
transmission and/or distribution systems.

(b) Itis agreed that User will defend and hold Fort Smith harmless against,

and indemnify Fort Smith from, any claim, action, demand, loss, damage, liability or judgment
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which might be brought or obtained against Fort Smith by reason of any negligent act on the
part of User in the operation, construction or maintenance of User's water system or by reason
of the failure of Fort Smith to furnish water resulting in property damage or personal injury to
any customer of User's system.

15. User further agrees that Fort Smith is not responsible for leaks that occur beyond
the water meter on the User’s distribution system. User agrees any leaks that occur in its water
system shall be considered water used by User and User’s customers. Fort Smith will not
provide leak adjustments for water loss due to User leaks.

16.  This Agreement shall be binding upon the successors of the parties hereto.
This Agreement shall not be assignable by either party without the prior written consent of
the other party hereto. It is agreed that in the event of any occurrence rendering User
incapable of performing under this Agreement, any successor of User, whether the result of
legal process, assignment, or otherwise, shall succeed to the rights, responsibilities and
obligations of User hereunder.

17.  Other than those entities listed in Exhibit “1” attached hereto, User agrees
that during the term of this Agreement it will not deliver water unto and will not enter
into any written or oral, expressed or implied, contract with any corporation, customer,
user, municipality, or water district whose purpose is or would be to resell the same water

to other customers without Fort Smith's prior, expressed written concurrence.

18.  User agrees that it will comply with the provisions of Title VI of the Civil
Rights Act of 1964 (P. L. 88-352) and in accordance with Title VI of that Act, no person
in the United States shall, on the grounds of race, color and national origin, be excluded
from participation in, be denied the benefits of, or be otherwise subjected to
discrimination under any program or activity conducted by User and that User will

immediately take any measures to effectuate this portion of the Agreement.
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19.  Except with reference to shutoff curtailment notices and User's right for
hearing before the Fort Smith City Administrator within ten (10) days of said shutoff
notice as described in Paragraph 8, the following provisions shall apply to all other
disputes arising under the terms of this Agreement. If either party to the Agreement
contends that the other has violated the terms of this Agreement, the party may issue a
dispute letter addressed to the representative of the other party at the address indicated in
Paragraph 20 of this Agreement. The letter shall describe the alleged violation of the
Agreement. Within ten (10) business days of receipt of such letter, the other party shall
reply to the dispute in writing. If the matter is not resolved by the exchange of
correspondence, a meeting shall be held between the chief administrative official of the
User and the Fort Smith City Administrator, or his designated agent, within thirty (30)
calendar days of the reply letter of the other party. At such meeting, the parties shall, in
good faith, attempt to resolve the dispute. User acknowledges that the resolution of a
dispute agreed to by Fort Smith City Administrator may be subject to review and
approval by Fort Smith’s Board of Directors. Only after completion of the forgoing
procedures shall the parties have the right to resort to judicial remedies which, as
indicated in Paragraph 22, must be brought within the Fort Smith District of Sebastian
County Circuit Court.

20.  Any notice(s) and/or report(s) required to be given by the provisions of

this Agreement shall be effective as delivered to the following persons at the indicated

addresses:
Fort Smith User
City Administrator <Contact>
City of Fort Smith <User>
P. 0. Box 1908 <Address>
Fort Smith, AR 72902 <City, State Zip>
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21. It is expressly agreed that the failure of either party to exercise a particular
remedy allowed by this Agreement at the time of breach or thereafter shall not be
construed as waiver of such breach nor as a waiver of such term or provision of the
Agreement.

22.  Enforcement or interpretation of any portion of this Agreement shall be governed by

the laws of the State of Arkansas. Any litigation relating to this Agreement brought by either party
shall be filed and prosecuted in the Sebastian County Circuit Court, Fort Smith District.

IN WITNESS WHEREOF, the parties, pursuant to resolutions of their respective
governing bodies, have caused this Agreement to be executed effective as of the first date set forth

above by the Mayor and City Clerk of Fort Smith and the authorized officers of the User.

CITY OF FORT SMITH, ARKANSAS

Mayor
ATTEST:
City Clerk
<USER>
<Contact>
ATTEST:
<User>
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User:

EXHIBIT 1

Existing corporations, associations, municipalities or water districts now served by

1. City of Lavaca
2. City of Charleston
3. River South Rural Water District (that portion of RSRWD's system south of the

Arkansas River)
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