Board of Directors

Ward 1 - Keith Lau
Mayor — Sandy Sanders Ward 2 — Andre’ Good

Ward 3 — Mike Lorenz
City Administrator — Ray Gosack Ward 4 — George Catsavis

At Large Position 5 — Pam Weber
City Clerk — Sherri Gard At Large Position 6 — Kevin Settle

At Large Position 7 — Philip H. Merry Jr.
A RKANSAS

AGENDA

Fort Smith Board of Directors

REGULAR MEETING
February 18, 2014 ~ 6:00 P.M.
Fort Smith Public Schools Service Center
3205 Jenny Lind Road

THIS MEETING IS BEING TELECAST LIVE ON THE GOVERNMENT ACCESS CHANNEL 214

INVOCATION & PLEDGE OF ALLEGIANCE
ROLL CALL
PRESENTATION BY MEMBERS OF THE BOARD OF DIRECTORS OF ANY ITEMS
OF BUSINESS NOT ALREADY ON THE AGENDA FOR THIS MEETING
(Section 2-37 of Ordinance No. 24-10)
APPROVE MINUTES OF THE FEBRUARY 4, 2014 REGULAR MEETING

ITEMS OF BUSINESS:

1. Resolution approving a contingent fee agreement with Baron and Budd, P.C. and
Bimg [aw [Officd [egarding f[he [pursuif [of [claimg [againsi
MWhirlpool Corporation tor | CE pollution]  Merry / Weber placed on agenda af
the February 11, 2014 study session ~

Ordinance amending Ordinance No. 16-94 (correction of 1994 annexation legal
d D )

Ordinance amending Section 16-15 of the Fort Smith Municipal Code regarding
the required number of Property Owners Appeal Board members to constitute a

Resolution of the Board of Directors of the City of Fort Smith certifying local
government endorsement of business to participate in the ax Back Program (as
authorized by Section 15-4-2/706(d) of the Consolidated Incentive Act of 2003)
(Butler & Cook, Inc.)
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Consent Agenda

A.

Resolution to accept the bids and authorize a contract for the construction|
pbf Drainage Improvements, Project No. 12-06-C2 [$630,662.58 ]
Engineering Department / Budgeted — Sales Tax Program Fund)

Resolution approving priorities for the 2015 session of the Arkansag
(General Assembly ~ Merry / Good placed on agenda at the February 11)
2014 study session ~

Resolution authorizing Change Order No. 2 to the contract with Crawford

Construction [Company] for [he] [Chaffeg [Crossing [Wate [Supply
Improvements — Pump Station ($6,617.63 / Utllity Department / Budgeted

2012 Sales and Use Tax Bonds)

Resolution authorizing the Mayor to execute an agreement and
Authorization No. 1 with Hawkins-Weir Engineers, Inc. tor providing
engineering services assoclated with the Mill Creek Pump Station and
Equalization Tank ($1,353,600.00 / Utility Department / Budgeted — 2012
ISales and Use Tax Bonds)

Resolution accepting the bid of and authorizing the Mayor to execute g
contract with BRB Contractors, Inc. tor the Mill Creek Pump Station and|
Equalization Tank [$12,930,000.00 / Utility Department / Budgeted -4
012 Sales and Use Tax Bonds)|

Resolution authorizing the Mayor to execute Authorization No. 2 to the
agreement with Hawkins-Weir Engineers, Inc. for engineering services for
the Mill Creek Interceptor Improvements — Phase [l ($165,000.00 / Utility
Department / Budgeted — 2012 Sales and Use Tax Bonds)

Resolution accepting the bid of and authorizing the Mayor to execute g
contract with Forsgren, Inc. Tor the Mill Creek Interceptor Improvements —H
Phase Il ($1,91/,753.10 / Utility Department / Budgeted - 2012 Sales and
Use Tax Bonds)

Resolution accepting the bid of and authorizing the Mayor to execute g
contract with Goodwin & Goodwin, Inc. for the "P° Street VWastewater]

reatmeni [Plani [effluen [pump [installation [[$87,680.00 | [Uiility
Department / Budgeted — 2008 Revenue Bonds)

OFFICIALS FORUM ~ presentation of information requiring no official action

Mayor

(Section 2-36 of Ordinance No. 24-10)

Directors

City Administrator

February 18, 2014 Regular Meeting |
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EXECUTIVE SESSION

Appointments: Electric Code Appeals Board (Z)] Parking Authority (T) and
Plumbing Advisory Board ()

ADJOURN

February 18, 2014 Regular Meeting |
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RESOLUTION NO. (revised)

A RESOLUTION APPROVING A CONTINGENT FEE AGREEMENT
WITH BARON AND BUDD, P.C. AND THE SIMS LAW OFFICE
REGARDING THE PURSUIT OF CLAIMS AGAINST
WHIRLPOOL CORPORATION FOR TCE POLLUTION

BE IT RESOLVED by the Board of Directors of the City of Fort
Smith, Arkansas that:

The contingent fee agreement with Baron and Budd, P.C. and the
Sims Law Office of Princeton, Illinois regarding the pursuit of
claims against Whirlpool Corporation for TCE pollution is hereby
approved. The Mayor and City Clerk are hereby authorized to
execute said agreement on behalf of the City.

This Resolution passed this day of February, 2014.
Mayor
ATTEST:
City Clerk APPROVED AS TO FORM:
M) W
18

No Publication Required
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City ?
If:()%\ ‘“ MEMORANDUM
mitth

ES February 14, 2014
ARKANSAS

TO: Mayor and Board of Directors

FROM : Ray Gosack, City Administrator

SUBJECT: whirlpool TCE Contamination

Attached for the board’s consideration is a resolution
approving a contingent fee agreement with the Sims Law Firm.
This was requested at the February 11" study session. I’ve also
attached the firm’s statement of qualifications.

The agreement hasn’t yet been provided to us. When we
receive it, I’11 forward it to you. I expect the agreement will
address, among other things, the arrangement for compensation and
how the decisions about proceeding or not proceeding with the
case will be made.

Also attached for the board’s review is a letter from the
city attorney with more information about the pollution
enforcement case in Illinois, Fort Smith’s ordinances, and the
state law regarding the statute of limitations. At this time,
it’s uncertain whether this case would proceed criminally or
civilly. Each possibility has its own set of decisions and
consequences that would need to be considered by the board after
Ms. Sims conducts her research and makes recommendations. The
city attorney and city prosecutor will likely need to have input
on these matters.

Based on the study session discussion, board members
discussed a possible change in how the city responds to
industrial pollution violations. In the past, the city hasn’t
enforced its nuisance ordinances against industrial polluters.
Rather, the city has relied on the Arkansas Dept. of
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Environmental Quality to address air, ground, and water
pollution. If the board now desires for the city to apply its
nuisance ordinances when industrial pollution occurs, that policy
should be articulated so that the community knows what to expect
and the staff can be consistent in its application.

Please contact me if there’s any questions or a need for
more information.

- d&/
Attachments

cc: Melissa Sims, Sims Law Office
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SiMS LAW OFFICE

MELISSA K. SIMS, ATTORNEY AT LAW
1216 ELLIOTT LANE

PRINCETON, ILLINOIS 61356

TELEPHONE: (815) 878-4674

FACSIMILE: (815) 224-2900

E-MAIL: SIMSMELISSA7@GMAIL.COM

February 13, 2014
Hon. Ray Gosack
City Administrator
623 Garrison Ave
3rd Floor, Room 315
Fort Smith, AR 72901
Re: City of Fort Smith, Arkansas
CONFIDENTIAL COMMUNICATION
Hon. Gosack:

Pursuant to my conference of February 11, 2014, l have agreed to investigate legal
claims on behalf Fort Smith, Arkansas, in connection with environmental, and you ask
that I forward a copy of my cirriculum vitae.

I want to thank you for speaking with me. I look forward to reviewing all factual and
legal matters which may support a claim for your city. If a claim is discovered during
the course of my investigation which may result in the filing of a claim in court for
recovery, myself and a top tier law firm would be representing Fort Smith on a one-
third contingent fee basis. Costs in support of the claim, including investigative costs,
will not be reimbursed by Fort Smith until the case is settled or a collectable judgment
received.

Prior to expending costs by my firm, I would desire a contingent fee agreement to be
executed outlining the above arrangement. Kindly advise if you would like a draft
mailed to you.

If you have any questions, please contact me at your convenience.

Very truly yours,

MELLISSA K. SIMS

Enclosure: c¢v
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Melissa K. Sims

Sims Law Office

1216 Elliott Lane
Princeton, IL 61356
Telephone: (815) 878-4674
Fax: (815) 224-2900
simsmelissa7@gmail.com

Says Bureau County Sheriff John Thompson of Melissa Sims: “I can think of no other person more
qualified to review, assess and investigate possible causes of action for any governmental agency. She will
leave no stone unturned.”

Employment History

2010-present attorney at Sims Law Office, 1611 Fifth Street, Peru, IL 61354

1995-2010 attorney at Wimbiscus Law Firm, 102 East St. Paul Street, Spring Valley,
IL 61362

1990-1995 Deputy Sheriff at Bureau County Sheriff's Department, 700 South Main

Street, Princeton, IL 61356

1990-1995 Legal Advocate at Freedom House, domestic violence and sexual assault
shelter in Princeton, IL 61356

Notable Cases

As a trial attorney in general practice in a small rural community in Central Illinois, Sims has
engaged in numerous and varied transactional and trial matters throughout state and federal
trial and appeals courts. Sims managed a very active practice for 15 years before venturing out
on her own to concentrate on environmental litigation.
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Sims has established joint venture agreements with some of the top trial law firms in the
country, representing municipal corporations in seeking restitution for environmental
contamination.

Federal Cases:

Village of DePue v. Exxon Mobil and CBS/Viacom-Sims represents the Village in a precedent
setting case wherein Sims sought to have the defendants fined under a municipal ordinance
during the course of a superfund environmental cleanup. Sims obtained a precedent setting
opinion finding no federal preemption before the 7t Circuit Court of Appeals. Sims moved
immediately to have the village become a home rule unit to fine defendants $10,000 each per
day. Settlement pending.

Village of Roxana vs. Shell, Conoco Phillips, et al-Sims, along with Co-counsel Hanly Conroy
and Simmons Law Firm, represent the village in ordinance violations and a civil suit to fine in
accordance with the Village of DePue case above referenced. Case set for trial in September
2014.

Parko et al v. Shell and ConocoPhillips, et al.-Sims, along with Co-counsel Hanly Conroy
and Simmons Law Firm, filed a class action case for all persons within the benzene plume. Case
set for trial in September 2014.

Estate of Peter Navin- very complex federal estate tax return with protective 6166 election to
avoid the payment of estate taxes, litigated issues before the Northern District of lllinois with
intervenor and U.S. Attorney.

Purvis v. Hall High School, City of Spring Valley, Douglas P. Bernabei-Sims defended

the City of Spring Valley in a malicious prosecution case alleging wrongful prosecution by the
Chief of Police. Case was dismissed and affirmed on appeal to the Seventh Circuit Court of
Appeals.

Balensiefen v. Citizens First National Bank of Princeton-Sims has co-represented

Stephanie Balensiefen for wrongful discharge by the Central Illinois Bank. Case is pending.
Bettasso v. Citizens First National Bank of Princeton-Sims co-represented plaintiff and
assisted in securing a $250,000 settlement with the bank for wrongful discharge as the plaintiff
was having an affair with the bank president and was terminated.

Walowsky v. Wal-Mart Stores-Sims has co-represented plaintiff in a whistleblower action who
was discharged for reporting his superior for being intoxicated at work while operating heavy
machinery in violation of OSHA laws. Settlement pending.

Personal Injury Actions (contingent fee cases)

Estate of Christina Clausen- decedent who was 9 months pregnant was killed in a head on
collision. Case settled with insurer for policy limits of $750,000 on a contingent fee basis.
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Estate of Madison Rae Poole-the fetus who was killed in the Clausen collision. Sims settled
with insurance company for $250,000 on a contingent fee basis and litigated the matter ina
precedent setting opinion with the Illinois Supreme Court regarding intestate distribution of a
fetus under the Paternity Act with the putative unwed father.

Estate of Leona Lijewski- wrongful death case settled with insurance company for policy limits
of $250,000. Decedent was an intoxicated passenger and litigated insued regarding distribution
of unwed father of decedent’s minor child.

Hanson v. Gillen-case pending and set for jury trial. Plaintiff and her husband (whose cause
was settled) were hit by an unlit farm tractor at night. Elderly plaintiff suffered numerous long
term damage and arthritis to hips, legs, back and knees.

Ferrari v. Yeruski, Ford Motor Company, et al. -Sims represented Ferrari and secured a policy
limits settlement of $100,000. Co-Defendant was in a coma and ultimately became a
quadriplegic and settled with Ford Motor Company and ambulance service.

Pena v. Argubright-Plaintiff was injured while driving at night and large tractor trailer tire left
its axis and caused a rollover. Case pending.

Numerous other automobile accidents and worker’s compensation cases tried, appealed and
settled.

Criminal Cases

People v. April Neiderhauser- criminal felony jury trial case with directed verdict in
Defendant’s favor after the state failed to modify its pleading prior to trial. Sims successfully
moved for a directed verdict during the state’s first witness testimony.

People v. S.P.~juvenile drug felony charge dismissed by State after Sims moved for dismissal for
violating Fourth Amendment search and seizure.

Contingent Fee Cases (non personal injury)

Sims managed thousands of commercial litigation cases on behalf of creditors such as Spring
Valley City Bank, St. Margaret’s Hospital, Illinois Valley Community Hospital, numerous other
banks, doctors and companies in the Illinois Valley area. Sims developed a stream lined
approach to prosecuting these thousands of cases with just one support staff. Sims tried
hundreds of these cases before bench and jury, seeking summary determination of legal issues
prior to trial. Cases varied from $500 to $500,000 all on a contingent fee basis depending on the
type of note, security instrument and underlying claim. Sims also sought post judgment
collection seeking sheriff sales, memorandum of judgment, wage and non wage garnishment of
assets and levying personal property, if necessary.

February 18, 2014

10



Municipal Litigation

Sims represents numerous municipal agencies, including: Bureau County Sheriff John
Thompson in a merit commission/labor issue dispute currently on appeal to the Illinois
Supreme Court, the Putnam County Sheriff for a tax levy bond issue to build a new jail, the
Village of Standard, Illinois, the Village of DePue, Illinois, the Village of Seatonville, Illinois,
Hall High School, and numerous other municipal agencies on a hourly basis depending on the
type of issue presented.

Sims has prosecuted hundreds of ordinance violations before bench, jury and the appellate
courts.

Family Law Litigation

Family law litigation is inevitable for a small town attorney. Practicing these complex litigation
issues keeps trial skills sharp. Sims has tried almost 50 child custody, fault and property cases to
trial before a bench and on appeal. Most notably, Sims is currently trying the largest (upwards
of $5 million at issue) and most complex property dispute before the circuit judge in the
county’s history. The case involves complex issues of accounts receivable, property value of a
marital collection business, fixed and non-fixed asset division, cancer diagnosis of wife,
permanent maintenance, child custody and reimbursement of non family expenses.

Sims tried---and settled in the middle of trial--- a very complex dissolution case representing the
most prestigious family law trial attorney in the Circuit who specifically requested Sims
represent her at trial.

February 18, 2014
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February 14, 2014

Mr. Ray Gosack

City Administrator

623 Garrison Avenue, 3™ Floor
Fort Smith, AR 72901

Re:  Potential Actions Involving Whirlpool Corporation Property
Dear Mr. Gosack:

As you know, the current discussions with Ms. Melissa Sims originated from her contact to our
office on January 7, 2014, and my referral of that information to you on January 15, 2014 On
October 18, 2013, we issued our letter primarily discussing the primacy of the regulatory powers
of the Arkansas Department of Environmental Quality (ADEQ). At your request, I attended the
agenda meeting of the Board of Directors heid on February 11, 2014. As I indicated to the Board
at the agenda session, I have not done an evaluation of ordinances that might be utilized for
criminal prosecution regarding the Whirlpool situation. Until a specific ordinance is proposed
for prosecution and a specific enforcement procedure is suggested, it is difficult to fairly evaluate
the prospects for potential action. As we have noted at various times, we assume the maximum
possible powers on behalf of the City consistent with accepted legal principles.

After consultation with the City’s Prosecuting Attorney, John Settle, the following are some
general observations,

1. Upon initial evaluation of provisions set forth in Chapter 16 of the Fort Smith Municipal
Code (cleanup of lands and nuisance provisions), we anticipate difficulty in applying existing
language to the Whirlpool situation, and, additionally, the Code provisions require prior notice
of violation in advance of prosecution. There are trash and litter provisions in the City’s
regulations of solid waste in Chapter 25 of the Code. See sections 25-261, 25-266 and 25-267.
We believe there.would be difficulty in applying the language of those provisions to the
Whirlpool situation, especially considering the Arkansas law requirement that criminal
provisions be strictly construed.

7. We believe that any “backward look” of asserted violations will be limited by a one year
statute of limitations provided for by A.C.A. § 5-1-109(b)(3)(A).

3 As noted in our letter of October 18, 2013, it is possible that the Courts would view any City
action as an attempted infringement on the jurisdiction of ADEQ to deal with this and other
environmental matters on a state wide basis. See discussion below from Village of Depue
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litigation.
4. There are procedural difficulties with criminal prosecutions led by outside counsel.

Again, it is difficult to evaluate the potential for success in the absence of a specific proposal
regarding ordinance and procedure. It may be that proposed action will relate to civil litigation.

I am providing copies of decisions issued by the United States District Court for the Central
District of Illinois in the cases of Village of Depue, Illinois v. Viacom International, Inc., 632
F.Supp. 2d 854 (C.D. I1l. 2009) and Village of Depue. Illinois v. Viacom International, Inc., 713
F.Supp. 2d 774 (C.D.TIl. 2010). The decisions provide the history of two actions brought by the
Village of Depue against an environmental polluter. The environmental problem was created by
a manufacturing plant and was being addressed by the EPA and a consent order issued following
legal action by the Illinois Attorney General. The Village of Depue, being dissatisfied with
progress, posted notices on the property requiring the owner to abate the nuisance pursuant to a
local nuisance ordinance under penalty of a $750.00 fine for each day the site remained a
nuisance. Apparently, criminal prosecution did not occur. Rather, the Village filed a civil action
seeking a declaratory judgment that the defendants were in violation of the ordinance, awarding
fines of $750.00 per day, and an injunction requiring the immediate cleanup of the site. The case
was removed to federal court. The federal court dismissed the Village’s action on the bases of
federal and state preemption. The Village appealed to the Seventh Circuit Court of Appeals.

The Court of Appeals affirmed the dismissal of the suit generally on the basis that the action was
preempted by the state law regulation of the environmental problem. Following dismissal of the
initial action, the Village became a home rule local government under Illinois law, and the
Village adopted a new “Hazardous Waste and Hazardous Substances Ordinance” which
established a one time $50,000.00 penalty and a recurring daily fine of up to $10,000.00. Fines
were established by resolution of the Village governing body. Civil litigation followed in the
form of lawsuits filed by the Village in local trial courts in Illinois which again were removed to
federal court. The Village relied on violations of its newly enacted ordinance as well as common
law nuisance and trespass theories. While noting the Village’s increased powers as a home rule
city, the Court nevertheless concluded the actions by the Village were preempted and improper as
an attempt to indirectly regulate site cleanup activities. The Court also dismissed the Village’s
common law nuisance and trespass claims for failure to assert and prove underlying tortious
conduct by the defendants. The trespass and nuisance claims were restated in an amended
complaint, but subsequently were dismissed with prejudice by the second opinion reported in713
F.Supp. 2d 774 (C.D. I1L. 2010). By her letter of January 21, 2014, Ms. Sims asserts the Village
settled with the defendants for $975,000.00.

Thank you for your attention to this matter.

Enclosures
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Vill. of Depue v. Viacom Int'], Inc. , 713 F. Supp. 2d 774 (C.D. 11l. 2010) Page 1 of 21
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Vill. of Depue v. Viacom Int'l, Inc. , 713 F. Supp. 2d 774 (C.D. 1. 2010)

Henry W. Ipsen, Holme Roberts & Owen LLP, Denver, CO, Rex K.
Linder, Robert M. Benanett, Heyl Royster Voelker & Allen, Peoria, IL,
Wendy Bloom, Peter Michael Stasiewicz, Mark S. Lillie, Kirkland & Ellis,
Chicago, IL, Elizabeth McCutcheon Weaver, Howrey LLP, Los Angeles,
CA, for Defendants.

QPINION & ORDER
JOE BILLY McDADE, Senior District Judge.

This matter is belore the Court on Defendants' Motion to Dismiss
Plaintiff's Second *776 776 Amended Complaint and to Strike Damages
Allegations. (Doc. 32). Plaintiff has responded in opposition to the Motion.
{Doc. 38). On April 9, 2010, the Court found that a Reply Memorandum
from Defendants would be helpful, and therefore instructed Defendanis to
file a Reply, which Defendants did on April 30, 2010. {(Doc. 42). In
addition, Plaintiff's Motion for Leave to File Supplemental Memorandum
is also pending; this motion is denied. 2(Doc. 41). For the reasons stated
below, the Motion to Dismiss is granted.

Background

The background of this case is extensively reviewed in the Court’s July 8,
2009 Amended Opinion & Order, 632 F.Supp.2d 854
{/{document/F.Supp.2d/632/854} () (C.D.111.2009), and this summary draws
on that review. (Doc. 27). Defendants’ corporate predecessors operated a
zinc smelting facility and a diammonium phosphate fertilizer plant on a
particular location (“Site’™) within the Village of DePue, lllinois, from 1903
until 1989, These operations lelt the Site with elevated levels of cadmium,
lead, and other metals, which the United States Environmental Protection
Agency (“EPA”) and Illinois Environmental Protection Agency (“IEPA™)
began to investigate in 1992, Also in 1992, the IEPA began filing Fact
Sheets about the Site, some of which have been filed with the Court by the
parties as Exhibits in this case and in previous litigation over the Site, and
which are also available at http:// www. epa. state. il. us/ community-
relations/ fact- sheets/ new- jersey- zine/ index. html. A map of the Site is
included in Fact Sheet # 3, available at http:// www. epa. state. il. us/
community- relations/ fact-sheets/new-jersey-zinc/new-jersey-zinc-3. html.

In 1993, the Tllinois Attorney General filed a suit based on the
contamination against Defendants’ corporate predecessors in Illinois circuit
court, and later entered into an interim consent order with Defendants. 2
The Seventh Circuit described the requirements of the Consent Order:

Under this Consent Order, [Defendants] must perform a
phased investigation of

71T

https://www.casetext.com/case/vill-of-depue-v-viacom-intl-inc
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Vill. of Depue v. Viacom Int'l, Inc. , 713 F. Supp. 2d 774 (C.D. Ill. 2010) Page 3 of 21

the site and implement certain interim remedies. [They] also
must propose final remedies to the State of Illinois before
completing final remedial action for the site. The Consent
Order requires [Defendants] to perform ... investigations and
remedial actions in compliance with both the ICP (Illinois
Hazardous Substances Pollution Contingency Plan) and the
NCP (National Oil and Hazardous Substances Pollution
Contingency Plan}. The State of Illinois, in consultation with
the EPA, has sole discretion to decide if the final remedies
proposed by [Defendants] are appropriate. The activities
completed under the Consent Order are subject to approval by
the State of Illinois.

Village of DePue v. Exxon Mobil Corp., 537 F.3d 775
(/document/F.3d/537/775) (), 780 (7th Cir.2008) (internal
citations and quotation omitted). *Defendants are currently in
the investigatory stage of the cleanup process under the

Consent Order, and are in full compliance with it. In addition,
the EPA added the Site to the National Priorities List in 1999. |

In August 2006, Plaintiff attempted to compel Defendants to perform an
immediate cleanup of the Site through a local nuisance ordinance. In
October 2006, Plaintiff brought suit against Defendants under the
ordinance in Illinois circuit court, and Defendants removed the suit to this
Court. This Court granted the Defendants’ motion to dismiss, finding that
Plaintiff’s claims were precmpted by federal and state law. Village of
Depue v. Exxon Mobile Corp., 06-1266, 2007 WL 1438581 (C.D.III. May
15, 20077). On appeal, the Seventh Circuit affirmed this Court's dismissal,
hased on state law preemption, relying primarily on the fact that Plaintiff
was at that time a non-home-rule municipality. Village of DePue, 537 F.3d
at 780.

]
I~
~-1

|

On September 8, 2008, Plaintiff enacted a new ordinance against hazardous
waste, and on November 4, 2008, Plaintiff became a home-rule
municipality under the Illinois constitution. Plaintiff brought new suits in
1llinois circuit court, making the same claims against each Defendant bascd
on the new ordinance; Defendants against removed the cases to this Court,
where they were consolidated and Plaintiff added common law claims of
nuisance and trespass. This Court dismissed Plaintiff's claims based on the
new ordinance with prejudice, finding that the ordinance was an invalid
exercise of home-rule authority under the Illinois constitution. Plaintiff's
common law trespass and nuisance claims were dismissed without
prejudice, and Plainliff was granted leave to amend them. (Doc. 27).
Plaintiff filed its Second Amended Complaint on July 27, 2009, re-alleging
its trespass and nuisance claims under IHinois law against Defendants.
(Doc. 28). Defendants’ instant Motion to Dismiss followed. (Doc. 32).

Legal Standard

“In ruting on Rule 12(b)(6) motions, the courl must treat all well-pleaded
allegations as true and draw all inferences in favor of the non-moving
party.” In re marchFIRST Inc., 589 F.3d 901 (/document/F.3d/589/901) (),
904 (7th Cir.2009) ( citing Tamayo v. Blagojevich, 526 F.3d 1074
(/document/F.3d/526/1074) (), 1081 (7th Cir.2008)). To survive a motion
to dismiss under 12(b)(6), a plaintiff's complaint must *“plead some facts
that suggest a right to relief that is beyond the ‘speculative level.” ” EEOC
v. Concentra Health Sves., Inc., 496 F.3d 773 (/document/F.3d/496/773) (),
776-77 (7th Cir.2007)  citing *778 778 Bell Atl. Corp. v. Twombly, 550
U.S. 544 (/document/U.S./550/544) (), 560-63, 127 S.Ct. 1955

https://www.casetext.com/case/vill-of-depue-v-viacom-intl-inc 2/11/2014
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Vill. of Depue v. Viacom Int'l, Inc. , 713 F. Supp. 2d 774 (C.D. I1l. 2010)

{/document/S.Ct./127/1955) (), 167 1..Ed.2d 929
(/document/1 .Fd.2d/167/929} () (2007)). Though detailed factual

allegations are not needed, a *“formulaic recitation of a cause of action's
elements will not do.” Twombly, 550 U.S. at 547, 127 S.Ct. 1955
(/document/S.Ct./127/1955) (). “The compiaint must contain ‘enough facts
to state a claim to relief that is plausible on its face’ and also must state
sufficient facts to raise a plaintiff's right to relief above the speculative
level.” Bissessur v. Indigna University Bd. of Trustees, 581 F.3d 599
(/document/F.3d/581/599) (), 602 (7th Cir.2009} ( quoting Twombly, 550
U.S. at 557, 127 §.Ct. 1955 {/document/8.Ct./127/1955) (); Tamayo, 526
F.3d at 1084). “A claim has facial plausibility ‘when the plaintiff pleads
factual content that allows the court to draw the reasonable inference that
the defendant is liable for the misconduct alleged.” ™ Id. ( quoting Ashcroft
v. Igbal, ---U.8, ----, 129 §.C{. 1937 (/document/S.Ct./129/1937) (), 1949,
173 1..Ed.2d 868 {/document/L..Ed.2d/173/868) () (2009)).

Discussion

Plaintiff claims that Defendants are liable to it for trespass, by allowing
contaminants from the Site to flow onto Village land, and for both public
and private nuisance relating to the contamination of Village land. (Doc.
28). The Village land in question is primarily the portion of DePue Lake
owned by the Village, though Plaintiff also notes its ownership of the
streets and a decline in business revenue and Village property values. (Doc.
28 at 14, 18-19). *Defendants argue that there are three reasons that the
Second Amended Complaint should be dismissed: (1) Plaintiff's claims are
time-barred, (2} the doctrine of res judicata prevents assertion of Plaintiff's
instant claims as they could have been brought in DePue I, and (3} the
Second Amended Complaint's allegations are insufficient to state claims
for nuisance or trespass. In addition, Defendants argue that Plaintiff's
damages allegations should be stricken, as they fail to state a claim for
which damages are available. (Doc. 33). The Court finds that Plaintiff's
claims are time-barred, and therefore need not address Defendants’ other
arguments.

Initially, it must be noted that Plaintiff claims two distinct sets of activities
to underlic its claims of nuisance and trespass. First, Plaintiff claims that
Defendants are liable for the conduct of their corporate predecessors, prior
to 1989, in creating the accumulation of contaminants at the Site. (Doc. 28
at 13-14, 16}. Plaintiff also claims that Defendants are liable for their
“ownership and occupation of the Site.” (Doc. 28 at 15-17). As noted by
the Court in its July 8, 2009 Amended Opinion & Order, “the Site's mere
existence, absent some specific unreasonable conduct by Defendants, is not
a proper basis for a nuisance claim.” (Doc. 27 at 18). Likewise, merely
owning a piece of contaminated land is not alone enough, since such
“conduct” does not cause the nuisance or trespass-the alleged injuries
would occur whether or not Defendants owned the Site. Therefore,
Plaintiff's claims must result from the actions of Defendants' corporate
predecessors in accurnulating the contaminants on the Site.

Plaintiff ctaims four sets of damages from the alleged trespass and
nuisance: a diminution in the assessed property values within the Village,
resulling in lower tax receipts for the Village; a “loss of business
opportunity and loss of revenue for utilizing its once pristine lake as fishing
community;” the “cost of remediating the lithopone ridges to cease
continuing runoff of heave metal toxicants;” and the “costs of remediating
Lake DePue.” (Doc. 28 at 18). Plaintiff asserts that these damages *779
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779 ate “in excess of ... $20 million.” (Doc. 28 at 21). Plaintiff also claims
punitive damages, which it calculates in the amount of one billion dollars
against each Defendant. (Doc. 28 at 21).

Illinois law provides for a five-year statute of limitations on nuisance and
trespass claims, 735 I11. Comp. Stat.. 5/13-205. Plaintiff's suit was filed on
August 10, 2008, and Plaintiff does not allege any tortious conduct by
Defendants since 1989. Thus, Plaintiff's claim is facially barred by the
statute of limitations, so the Court must look to whether the continuing tort
doctrine, discovery rule, or sovereign immunity prevent dismissal.

-]
~-1
o0

L. Continuing Tort Doctrine

Plaintiff argues that the continuing tort doctrine should apply to this case,
such that the statute of limitations would not bar the nuisance and trespass
actions. On the contrary, a continuing tort “is occasioned by continuing
unlawful acts and conduct, not by continual ill effects from an initial
violation.” Feltmeier v. Feltmeier, 207 111.2d 263, 278 Ill.Dec. 228, 798
N.E.2d 73, 85 (2003) ( citing Pavlik v. Kornhaber, 326 TILLApp.3d 731, 260
Il.Dec. 331, 761 N.E.2d 175, 186-87 (2001); Bank of Ravenswood v. City
of Chicago, 307 L. App.3d 161, 240 IIi.Dec. 385, 717 N.E.2d 478, 484
(1999); Hyon Waste Mgmt. Serv., Inc. v. City of Chicago, 214 111.App.3d
757, 158 Il.Dec. 335, 574 N.E.2d 129, 133 (1991)) (emphasis added). See
also ( Hyon, 158 Ill.Dec. 335, 574 N.E.2d at 132-33) ( citing Ward v.
Caulk, 650 F7,2d 1144 (/document/F.2d/650/1144) () (9th Cir.1981}). In
cases where the tortious activity ceased at a certain date, the courts do not
apply the continuing tort doctrine because to do so would be “to confuse
the concept of a continuing tort with that of a continuing injury.” Powell v.
City of Danville, 253 1. App.3d 667, 192 Ill.Dcc. 675, 625 N.E.2d 830,
831 (1993). Here, as noted above, the last possible tortious conduct ceased
in 1989, when the operation of manufacturing facilities at the Site ended.
Plaintiff alleges that it is continually re-injured by water flowing from the
Site onto its property. Plaintiff does not allege that Defendants or their
corporale predecessots engaged in any conduct aside from merely owning
the Silte after that date; the continuing tort doctrine therefore does not
apply, as the last allegedly tortious conduct occurred in 1989. See also
Muniz v. Rexnord Corp., 04-¢2405, 2006 WL 1519571, *4-5 (N.D.IIl. May
26, 2006) (continuing tort doctrine did not apply where defendant stopped
polluting in 1980, though plaintiffs suffered effects of polluted water until
2003); Soo Line R. Co. v. Tang Industries, Inc., 998 F.Supp. 889
(/document/F.Supp./998/889) (), 896-97 (N.D.111.1998) (continuing tort
doctrine did not apply where defendant ccased toxic dumping in 1982,
though plaintiff continued to be harmed).

1L Discover'y Rule

Illinois follows the discovery rule, which starts the limitations period at the
point when the plaintiff “becomes possessed of sufficient information
concerning its injury to put a reasonable person on inquiry to determine
whether actionable conduct is involved.” T#780 780 Vector-Springfield
Properties, Ltd. v. Central Hlinois Light Co., 108 F.3d 806
(/document/F.3d/108/806) (), 809 (7th Cir.1997) ( citing Jackson Jordan,
Inc. v. Leydig, Voit & Mayer, 158 111.2d 240, 198 Ill.Dcc. 786, 633 N.E.2d
627, 630-631 (1994); Knox College v. Celotex Corp., 88 111.2d 407, 58
II1.Dec. 725, 430 N.E.2d 976, 980-981 (1981); Abramson v. Abramson, 772
. 393 (/document/F.Supp./772/395) (), 397-98 (N.D.IIL.1991)). “[T]
he statute starts to run when a person knows or reasonably should know of
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his injury and also knows or reasonably should know that it was
wrongfully caused.” Id. ( quoting Knox College, 58 Ill.Dec. 725, 430
N.E.2d at 980). As noted above, Plaintiff's suit was filed on August 10,
2008, so in order for the statute of limitations to bar the instant claims, it
must be shown that the injury was or should have been discovered before
August 10, 2003.

The Ilinois discovery rule does not make Plaintiff’s claims timely. Plaintiff
claims that the “discovery rule would lend [Defendants] no aid,” as it
“relied [on] the statement in the [May 1999] Fact Sheet that there was no
short term risk to health,” which “has been superseded by the July, 2009
Fact Sheet.” (Doc. 38 at 12). Though Plaintiff’s argument on this point is
not well-developed, it appears to argue that, because it did not know the
extent of harm caused by the Site contamination until sometime in 2009,
the limitations period did not begin until at least 2009,

Plaintiff's discovery rule argument is unavailing, as it knew or should have
known of the injury to its property well prior to August 10, 2003, As
outlined above, 1992 marked the first investigations of the Site
contamination by both the EPA and the IEPA. As early as October 1992,
the IEPA's Fact Sheet # 1 stated that elevated levels of cadmium, copper,
mercury, selenium, zinc, and ammonia were present in DePue Lake. IEPA,
New Jersey Zinc/Mobil Chemical Site, Fact Sheet # 1, October 1992, At
that time, the IEPA noted that these metals could cause chronic health
problems with long term exposure. Id. In September 1995, the IEPA noted
in Fact Shect # 3 that “[w]ater containing elevated levels of metals is
discharging into DePue Lake via a ditch south of the site [the “South
Ditch”] and occasionally flowing over the sidewalk along Marquette
Street.” [EPA, New lersey Zinc/Mobil Chemicat Site, Fact Sheet # 3,
September 1995. The health consequences, for both people and animals, of
the heavy metals in the South Ditch were strongly stated in the September
2002 Fact Sheet. IEPA, New Jersey Zinc/Mobil Chemical Site, Fact Sheet
# 7, September 2002. This Fact Sheet also noted that DePue Lake receives
the discharge from the South Ditch, and thus that the Lake and the animals
living in and around it would be affected by the contaminants in the South
Ditch. Id.

These Fact Sheets served to put Plaintiff “on inquiry to determine whether
actionable conduct is involved.” Vector-Springfield Properties, Ltd., 108
F.3d at 809, In 1992, Plaintiff knew that elevated levels of certain
contaminants were present at the Site, and that these contaminants *781
781 could cause health problems; Plaintiff also knew that the source of the
contaminants was the industrial operation at the Site. In 1995, Plaintiff
knew that contaminated water from the Site discharged into DePue Lake
and over a Village street, and in 2002, il was conflirmed that the water thus
discharged into the Lake contained sediments that were very harmful to
people and animals. & Plaintiff cannot now claim that this information was
insufficient to put it on notice of a potential injury to its property. There is
no factual dispute that well before August 10, 2003, Plaintiff was on notice
that there was a potential risk to health and that contaminated water was
flowing onto Village property; the fact that it obtained more detailed
information in 2009 does not negate this knowledge.

II Sovereign Immunity
Finally, Plaintiff argues that it has, as a municipality, sovereign immunity

from the application of the statute of limitations. Governmental entities are
immune {rom statutes of limitations when they act in their public capacity,
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but are not immune if they act in a private capacity. Champaign County
Forest Preserve Dist. v. King, 291 Ill. App.3d 197, 225 Ill.Dec. 477, 683
NL.E.2d 980, 982 (1997) ( citing City of Shelbyville v. Shelbyville
Restorium, Inc., 96 TL.2d 457, 71 1ll.Dec. 720, 451 N.E.2d 874, 877-18
(1983); Board of Education v. A, C & S, Inc., 131 111.2d 428, 137 Ill.Dec.
635, 546 N.E.2d 580, 600-02 (11.App.1989)).

]
~]
ND

In otder to determine if a governmental activity is public or
private, courts should consider who would benefit by the
government's action and who would lose by its inaction. Three
factors must be addressed: (1) the effect of the intcrest on the
public, {2) the obligation of the governmental unit to act on
behalf of the public, and {3) the extent to which the
expenditure of public revenues is necessitated.

Champaign County, 225 Tll.Dec. 477, 683 N.E.2d at 982 ( citing A, C & S,
Inc., 137 1. Dec. 635, 546 N.E.2d at 602; Shelbyville, 71 1ll.Dec. 720, 451
N.E.2d at 877-78). The fact that the residents of a particular municipality
would benefit from the action is not alone sufficient to render it “public” in
nalure; the right must belong “to the general public,” rather than “only to
the government or some small, distinct subsection of the public at large.”
Id., 225 TIl.Dec. 477, 683 N.E.2d at 984 ( citing Sheibyville, 71 Tll.Dec.
720, 451 N.E.2d at 876-77; People ex rel. Department of Transporiation v.
Molter, 133 1ll.App.3d 164, 88 Ill.Dec. 494, 478 N.E.2d 1102, 1104
(1985)). See also Savoie v. Town of Bourbonnais, 339 Tll.App. 551, 90
N.E.2d 645, 649 (1950) (“[P]ublic rights or uses are those in which the
public has an interest in common with the people of such municipality,
whereas private tights or uses are those which the inhabitants of a local
district enjoy exclusively, and the public has no interest therein.”). Each of
the Champaign Cousnty factors is considered in turn. 2+782 782 A. Effect
of the interest on the public

In Champaign County, the court distinguished the cases of Shelbyville and
A, C & S, explaining that in each of those cases the municipal plaintiff
sought to recover costs incurred in repairing streets and abating asbestos,
respectively. 225 Il1.Dec. 477, 683 N.E.2d at 982-83. In Shelbyville, the
city sought to recover the money from a builder who had failed to construct
streets, which action “directly affected the safety of the general public.”
Champaign County, 225 Ill.Dec. 477, 683 N.E.2d at 983 ( citing
Shelbyville, 71 Il.Dec. 720, 451 N.E.2d at 877-78). Likewise, in4, C & S,
school districts sought to recover from asbestos suppliers and distributors
the costs they had incurred in abating the asbestos, which affected the
general public “because the school districts were addressing a significant
health concern.” Id. ( citing A, C & §, 137 IlLDec. 635, 546 N.E.2d at 602).
In this case, as in Champaign County, Plaintiff's suit will have no effect on
the general public, as it will ncither “make the public safer, nor [will] it
reduce the likelihood of injury on plaintiff's property.” /d.

First, Champaign County makes clear that lost potential tax and business
revenues, in and of themselves, are not damages that are part of a “public”
cause of action, as they do not implicate the public's interest in health and
safety, and merely affect the economic interests of the residents of the
Village. In addition, though Plaintiff tries to cast its action as one involving
the health and safety of Village residents, its recovery of damages
purportedly for cleanup costs in this case will not affect public safety, as
the cleanup and remediation of the Site are controlled by the IEPA and the
Consent Order. “4Plaintiff has no authority to pursue remediatjon of the
Site itself, which is still owned by Defendants and the remediation of
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which is controlled by the Consent Order. Therefore, Plaintiff cannot
recover, in order to impirove public health and safety, for “the cost of
remediating the lithopone ridges [which are on the Site] to cease continuing
runoff of heavy metal toxicants.” (Doc. 28 at 18).

Further, the Consent Order explicitly provides that Defendants and the
IEPA are to develop a plan to prevent further runoff of contaminated water
from the Site, including into the Lake, which is a necessary first siep to any
cleanup efforts; Defendants and the IEPA are also to investigate and
develop potential remedies for “contamination ... in any area ... impacted
by the releases [of contaminants from the Site], which necessarily includes
the Lake.” (Consent Order, Attachment 1 at 2 (Doc. 21, Ex. B at 61);
Consent Order at 6-7 (Doc. 21, Ex. B at 11)). Therefore, the recovery by
Plaintiff of the “cost of remediating Lake DePue of its heavy metal
contaminants” will not improve public health and safety, as Plaintiff has

not, and cannot, undertake this task itself. '(Doc. *783 783 28 at 18). Cf.
City of Chicago v. Latronica, 346 Tl1.App.3d 264, 281 lll.Dec. 913, 805
N.E.2d 281, 288-89 (2004) (city had purchased relevant site and so could
and did undertake remediation); A, C & S, 137 Ill.Dec. 635, 546 N.E.2d at
602 (school buildings from which asbestos to be removed owned by school
district plaintiffs); Shelbyville, 71 1. Dec, 720, 451 N.E.2d at 877-78 (city
owned streets to be repaired). This first factor turns against Plaintiff's
position that the statute of limitations does not apply.

B. Plaintiff's obligation to act on behalf of the public

Further, Champaign County explains that “whether the governmental entity
was obligated to act on behalf of the public” must be addressed in
detecrmining whether an action is public or private. Id., 225 Ill.Dec. 477,
683 N.E.2d at 983. This factor turns on whether there is an obligation in
law for the governmental entity to undertake the action for which it seeks
1o recoup its costs. Here, Plaintiff does not point to, and the Court cannot
identify, any source of legal obligation for Plaintiff either to maximize
potential tax and business revenues, ot to perform environmental cleanup
of DePue Lake or other Village property, especially where the Consent
Order covers such cleanup.

780 In each of the Tllinois cases cited to the Court in which a governmental

- entity was immune from the statute of limitations, the governmental entity
had a legal obligation to undertake the action for which it sought to recover
its costs. In Shelbyville, a city ordinance required that the city bear no part
of the cost of constructing the streets at issue, which were to be constructed
as part of a subdivision, while an Illinois stalute required the city to “ensure
[the] construction and maintenance™ of city streets. Shelbyville, 71 1ll. Dec.
720, 451 N.E.2d at 878. In A, C & §, the Illinois Asbestos Abatement Act
required the school districts to remove asbestos-containing materials from
schools. A, C & S, 137 lll.Dec. 635, 546 N.E.2d at 602. Similatly, in
Latronica, the city of Chicago was “authorized and obligated by law to
clean up the Site” under the municipal code. Latronica, 281 I.Dec. 913,
805 N.E.2d at 288-89, On the other hand, in Champaign County, the court
found that there was no legal obligation to undertake the relevant action,
and so the suits to recover the governmental entities’ costs were subject to
the statute of limitations. Champaign County, 225 Il1.Dec. 477, 683 N.E.2d
at 983 (though municipality “authorized to purchase insurance, it was not
required to do so” under statute). See also People ex rel. Hll. Dept. of Labor
v. Tri State Tours, Inc., 342 T.App.3d 842, 277 lli.Dec. 322, 795 N.E.2d
990, 994 (2003) ( citing People ex rel. Hartigan v. Agri-Chain Products,
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Inc., 224 L. App.3d 298, 166 1ll.Dec. 577, 586 N.E.2d 535 (1991); Stafford
v. Bowling, 85 1L App.3d 978, 41 I1.Dec. 273, 407 N.E.2d 771 (1980)) (no
immunity where governmental entity had option, but no legal duty to act).

Here, as in Champaign County, there is no legal obligation on the part of
the Village to maximize potential tax and business revenues by ensuring
that land within the Village is pristine. Likewise, there is no legal
obligation for the Village to undertake remediation of the Site; indeed, the
*784 784 State of Illinois has placed this burden on Defendants. Further,
there is no legal obligation for the Village to undertake a cleanup of non-
Site contaminated property. Though the Village might wish, as a
landowner, to undertake such efforts, it is not legally obligated to do so and
therefore is not asserting a right of the general public.

C. Extent of necessary public expenditure

Finally, as explained in Champaign County, the public interest at stake
must necessitate an expenditure of public revenues, though the fact that
public funds have been used is not dispositive of whether the activity is
public. Champaign County, 225 lll.Dec. 477, 683 N.E.2d at 983-84 (“[Tjhe
fact that public funds were used ... does not necessarily render it a public
acl. Otherwise, any use of public funds would always be considered a
public act”). The Champaign County court noted that in both Shelbyville
and A, C & §, the governmental entities had spent highly burdensome
amounts of money on the required actions they had undertaken.
Champaign County, 225 111.Dec. 477, 683 N.E.2d at 984 ( citing
Shelbyville, 71 TL.Dec, 720, 451 N.E.2d 874;) A, C & §, 137 Il1.Dec. 635,
546 N.E.2d 580. In Latronica, the city had already spent millions on the
cleanup of a polluted site that it had purchased. Latronica, 281 Il1.Dec. 913,
805 N.E.2d at 250.

As noted above, in Shelbyville, A, C & S, and Latronica, the governmental
entities were required by law to undertake these expenditures and were thus
entitled 10 recover; here, there is no obligation on the part of Plaintiff to
maximize potential tax ot business revenue, or to clean up pollution caused
by releases from the Site. In addition, Plaintiff does not allege what costs it
has been forced to incur in dealing with pollution from the Site, other than
to allege that it has lost potential tax and business revenues from declining
property values and tourism, and that the cost of remediation “is believed
to be in the multiple millions of dollars.” (Doc. 28 at 18). As Plaintiff is not
required by law to undertake the actions that these damages seek recovery
for, no expenditure of public funds has been necessitated by the
contamination from the Site. Indeed, the Consent Order requires
Defendants to assame the costs of remediation at and around the Site.

As the application of the three factors from Champaign County
demonstrate, Plaintiff's nuisance and trespass claims are not brought in
Plaintiff's *public” capacity, but are brought solely Lo recover damages
allegedty incurred because of Plaintiff’s interests as a private landowner,
sovereign immunity against the application of statutes of limitation thus
does not apply here. Notably, in none of the precedential Illinois cases
cited to the Court had a state agency already established working
relationship with the defendants to deal with the problems the plaintiff
sought to address by its suit. The purpose of sovereign immunity from
statutes of limitations for public actions is to protect the public from “the
negligence of its officers and agents in failing to promptly assert causes of
action which belong to the public,” thereby leaving the public without a
remedy. A, C & S, 137 lll.Dec. 635, 546 N.E.2d at 601 ( citing Shelbyville,
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71 lll.Dec. 720, 451 N.E.2d at 876). Here, where Defendants are already
bound to address and pay for the remediation of contamination from the
Site under the Consent Order, there is little need for Plaintiff's action or for
the application of sovereign immunity from the statute of limitations. In
addition, neither the discovery rule nor the continuing tort doctrine mitigate
the effect of the statute of limitations in this case. Therefore, Plaintiff's
claim is barred by the five-year statute *785 785 of limitations applicable

to nuisance and trespass actions.

Conclusion

~1
o]
P

DENIED.

IT IS SO ORDERED.

Notes:

1. The Court directed a Reply from Defendants in order to give Defendants
an opportunity to respond to the arguments made by Plaintiff in its
Response; it did not seek supplemental briefing from Plaintiff on the issue
of a municipality's sovereign immunity from statutes of limitations.
Plaintiff filed its Motion for Leave to File, with the attached supplemental
brief, prior to the deadline for Defendants' Reply. Plaintiff asserts that “[t]
here are additional authorities on the subject which plaintiff has found that
should be brought (o the court's attention.” (Doc. 41 at 1). The Court does
not find that Plaintiff's supplemental brief is necessary, as Plaintiff has
already had the opportunity to respond to the arguments made by
Defendants in their Motion to Dismiss.

2. Courts may judicially notice the reports of administrative bodies and
documents contained in the public record. Menominee Indian Tribe of Wis.

v. Thompson, 161 F.3d 449 {/document/F.3d/161/449) (), 456 (7th
Cir.1998). These Fact Sheets are published by the IEPA, an Illinois

administrative body.

In 2009, the Judicial Conference of the United States issued guidelines
recommending that the Court preserve a “snapshot” of webpages cited in
opinions, especially if the information on the webpages is not published
elsewhere or the webpages are likely to change over time. All of these
IEPA Fact Sheets are available through the IEPA, and several pertinent
ones are provided by both Plaintiff and Defendant as Exhibits filed in this
case. However, the Court will attach to this Opinion the specific Fact

Sheets cited in the Opinion.

3. Judicial notice of the Consent Order is appropriale hete, as its terms are
not subject to reasonable dispute. See GE Capital Corp. v. Lease
Resolution Corp., 128 F.3d 1074 (/document/F.3d/128/1074) (), 1081-82
(7th Cir.1997) (collecting cases). The Consent Order was filed in this case
as an Exhibit to Defendants' first Motion to Dismiss. (Doc. 21, Ex. B).

4. Federal courts may take judicial notice of previous judicial decisions.
Consolidation Coal Co. v. United Mine Workers of Am., Dist. 12, Local

Union 1545, 213 F.3d 404 (/document/F.3d/213/404) (), 407 (7th
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3

Cir.2000); Opoka v. LN.S., 94 F.3d 392 (/document/F.3d/94/392) (), 394-
95 (7th Cir.1996); see Limestone Dev. Corp. v. Village of Lemont, 473

F.Supp.2d 858 (/document/F.Supp.2d/473/858) (), 868 (N.D.111.2007).

2. The page numbering of several of Plaintiff's documents does not square
with the page numbers assigned by the electronic filing system when the
case was e-filed, For clarity, the Court will refer to page numbers in ail
documents by the page numbers assigned by the electronic filing system,
not those put on the pages by Plaintiff.

6. The Court notes that the original state court action, which was filed on
August 10, 2003, did not contains claims for nuisance or trespass, but
relied only on the new Village ordinance. (Doc. 1). It was not until the
December 12, 2008 Amended Complaint that the nuisance and trespass
claims were added. (Doc. 15). As neither party has addressed whether these
later claims relate back to the August 10, 2008 Complaint, the Court will
assume, without deciding, that they would relate back and that August 10,
2008 is the appropriate date to consider as the date of suit. Given the
Court's disposition of the Motion 1o Dismiss, it does not matter.

7. Plaintiff points out that the Comprehensive Environmental Response,
Compensation, and Liability Act (CERCLA) provides for the application
of stale slatutes of limitations to state-law actions “caused or contributed to
by exposure to any hazardous substance, or pollutant or contaminant,
released into the environment from a facility,” but provides that the
limitations period can begin no carlier than “the date the plaintiff knew (or
reasonably should have known) that the ... property damages ... were
caused or contributed to by the hazardous substance or pollutant or
contaminant concerned.” 42 U.S.C. § 9658. As Illinois also follows this
“discovery rule,” Illinois law would not place the starting date any earlier
than would CERCLA, and so there is no need to resort to federal law to
determine the beginning of the limitations period.

8. The Consent Order itself, issued in 1995, details the results of early
testing of both the Site and off-site properties. (Consent Order at 20-24
(Doc. 21, Ex. B at 18-20)).

9. Though it is linguistically appealing to equate a common law “public
nuisance” with the vindication of a “public right,” such that claims for
public nuisance by governmental entities are never subject to the statute of
limitations, the court in City of Chicago v. Latronica, which considered a
public nuisance claim, proceeded to analyze the three factors listed above,
though it also found that a public nuisance claim had been adequately
stated. 346 T1l.App.3d 264, 281 Tll.Dec. 913, 805 N.E.2d 281, 288-89
(2004).

Y]
o0
|}

10. Plaintiff claims that it is not “bound” by the Consent Order, citing to
the “Non-Party Injury or Damages” clause of the Consent Order. (Consent
Order at 82 (Doc. 21, Ex. B at 49)). While it is true that Plaintiff is not
bound to any action by the Consent Order, and that the Consent Order itself
does not limit Plaintiff's remedies, the Consent Order does show which
parties are responsible for the remediation of the Sile and of contamination
from it.

|

11. The Court also notes the commonsensical observation that Plaintiff's
cfforts to remediate the Lake before the Site's IEPA-controlled remediation
is complete would be ineffective, as water would continue to flow from the
Site to the Lake. In addition, Plaintiff owns only 20 acres of the over 600-

https://www .casetext.com/case/vill-of-depue-v-viacom-intl-inc 2/11/2014
February 18, 2014 24



Vill. of Depue v. Viacom Int'l, Inc. , 713 F. Supp. 2d 774 (C.D. Til. 2010) Page 12 of 21

acre Lake, and does not explain how an attcmpted remediation of a mere = Sign in with Linkedin
3.3% of the Lake would be effective or improve public health and safety.
(Doc. 28 at 12).

Fact Sheet # 10 reveals that Defendants and the IEPA are working together
with the Illinois Department of Natural Resources and federal agencies to
design a remedy for DcPue Lake contamination, and that Defendants and
the IEPA will negotiate the implementation of the remedy. Defendants and
the [EPA are also working on testing off-site soils, and “have agreed to
work toward an immediate remedy for affected properties™ that require
immediate soil removal. IEPA, New Jersey Zinc/Mobil Chemical Site, Fact
Sheet # 10, December 2004. Thesc facts indicate the scope of remediation
work under the Consent Qrder.
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632 F.Supp.2d 854
VILLAGE OF DePUE, ILLINOIS, 2 Municipal Corporation, Plaintiff,

Y

VIACOM INTERNATIONAL, INC. n/k/a CBS Operations, Inc. and Exxon Mobil Corporation,
Defendants.
No. 08-cv-1272,
No. 08-¢cv-1273,
United States District Court, C.D. Illinois, Pcoria Division.
July 8, 2009.
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Melissa K. Sims, William J. Wimbiscus, Jr., Wimbiscus Law Firm, Spring Valley, IL, Richard
L. Steagall, Nicoara & Steagall, Peoria, IL, for Plaintiff.

Henry W. Ipsen, Holme Roberts & Owen LLP, Denver, CO, Rex K, Lindcr, Robert M.
Bennett, Heyl Royster Voelker & Allen, Peoria, IL, Wendy Bloom, Mark S. Lillie, Peter Michael
Stasiewicz, Kirkland & Ellis, Chicago, IL, Elizabeth McCutcheon Weaver, Howrey LLP, Los
Angeles, CA, for Defendants.

AMENDED OPINION & ORDER
JOE BILLY McDADE, District Judge.

This consolidated civil action, initiated by
the Village of DcPue ("Village"), is the Village's
second recent suit against Viacom International,
Inc./CBS Operations, Inc. and Exxon Mobil
Corporation regarding environmental
contamination at the De-Pue/New Jersey
Zinc/Mobil Chemical Corp. Superfund Site
("Site"). The expansive 1500-acre Site is located
within the Village in Bureau County, Illinois.
The Site's environmental problems and the
Village's eartier suil are discussed below.

In the present action, the Village alleges
that Exxon and CBS Operations (collectively,
"Defendants"), as respective owner and lessee of
the Site, are in violation of a recently-enacted
hazardous substances ordinance. In addition, the
Village seeks to advance claims of common law
nuisance and trespass. Defendants have jointly
filed & motion to dismiss all of the Village's
claims {Doc. 20). For the reasons slated below,
the motion is GRANTED.

BACKGROUND

To put this lawsuit in proper context, it is
necessary to briefly outline a few points: (1) the
Site's environmental history; (2} the Village's
earlier suit against Defendants in this Court; and

fastca 5€

(3) subsequent actions taken by the Village. The
background information provided below is taken
from the following sources: this Court's opinion
in Village of Depue v. Exxon Mobil Corp., 2007
WL 1438581 (C.D.Hl. May 15, 2007); the
decision of the Seventh Circuit Court of Appeals
in Village of DePue v. Exxon Mobil Corp., 537
F.3d 775 (7th Cir.2008); and the Environmental
Protection Agency's ("EPA") National Prioritics
List ("NPL") Fact Sheet for the DePue Sile,
htip://www.epa.gov/region5/superfund/npl/illino
isAALD06234064 1. htm
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(updated April 28, 2009) ("4/28/2009 NPL Fact
Sheet”).!

1. The Site, State Involvement, and the
Ongoing Cleanup

Defendants' corporate predecessors
operated a zinc smelting facility and a
diammoenium phosphate fertilizer plant on the
Site from 1903 untit the late 1980s. The
manufacluring operations at these facilities
generated waste matcrial that contaminated the
Site. As a result, the Site and some surrounding
arcas presently contain  elevated levels of
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cadmium, lead, and other metals. (4/28/2009
NPL Fact Sheet—Threats and Contamination).
According to EPA assessments, the increased
concentrations of metals in the area pose no
shorl-lerm  threals (o nearby populations;
however, the EPA has expressed general
concern about potential long-term adverse health
elfects resulting from clevated amounts of
cadmium. See Village of Depue, 2007 WL
1438581, at *1 (citing an earlie—but
unchanged in relevant part— version of the NPL
Fact Sheet),

After taking note of the Site in 1980, the
EPA conducted preliminary environmental
assessments in following years pursuant to the
Comprehensive  Environmental — Response,
Compensation and Liability Act of 1980
("CERCLA"), 42 U.8.C. § 9601 et seq. In 1992,
the Illinois Environmental Protection Agency
("IEPA™) also began to investigate the Site
pursuanl Lo ils authority under Illinois law.
Village of Depue, 2007 W1 1438581, at *2. Asa
result of the EPA's and IEPA's investigations
and assessments, the EPA added the Site to the
National Priorities List in 1999. This addition
confirmed the Site's status as one of the most
contaminated spots in the United States.

In 1995, prior to the Site's official
placement on the NPL, the Illinois Attorney
General filed suit against Defendants' corporate
predecessors in lilinois circuit court {at the
IEPA's  request) pursuant to the Illinois
Environmental Protection Act ("the Illinois
Act"), 415 Il Comp. Stat. 5/22.2 & 42(d), (¢).”
As a resull of the Attorney General's suit,
Defendants entered into an interim consent order
{"Consent Order") with the People of the State
of Tllinois, The Seventh Circuit Court of Appeals
has described Defendants' responsibilities under
the Consent Order as follows:

Under this Consent Order, [Defendants]
must perform a phased investigation of the site
and implement certain interim remedies. [They]
also must propose [inal remedies to the State of
[linois before compleling final remedial action
for the site. The Consent Order requires
[Defendants] to perform ... investigations and
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remedial actions in compliance with both the
ICP (Illinois Hazardous Substances Pollution
Contingency Plan) and the NCP (National Oil
and Hazardous Substances Pollution
Contingency
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Plan). The State of Illinois, in consultation with
the EPA, has sole discretion to decide if the final
remedies proposed by [Defendants] are
appropriate. The activities completed under the
Consent Order are subject to approval by the
State of Illinois.

Village of DePue, 537 F.3d 775, 780 (7th
Cir.2008) {citations and quotation omitled)
{explanatory parentheticals for ICP and NCP
added).!

Currently, Defendants are in the process of
conducting  remedial  investigations  and
feasihility studies at the Sile, i.e. gathering data
about the nature and extent of the contamination
and evaluating possible cleanup options. (Am.
Compl. 1 17; 4/28/2009 NPL Fact Sheet—
Cleanup Progress). As part of this phase of the
cleanup, Defendants are collecting information
about possible risks to human health. See Village
of DePure, 537 F.3d at 780. The Consent Order
cxpressly requires this type of health-related
investigation. {Ex. B to Mot. to Dismiss,
Consent Order 1 II(B)(2)(b)).”

While, overall, Defendants are at the
investigatory stage of the cleanup process, they
have already implemented certain limited
environmental remedies at the Site, including a
dust control program and a waler lrealment
system (o treat surface water discharging into
Lake DePue. (4/28/2009 NPL Fact Sheet—
Cleanup Progress). After Defendants complete
their remedial investigations, they will conduct
design sludies and, then, begin permanent
remediation at the Site. See Village of Delue,
537 F.3d at 780-81. Defendants have spent over
$30 million in connection with Sile cleanup, id.
at 780, and it is undisputed that Defendanis arc
fulfilling their responsibilities under the Consent
Order.

February 18, 2014

27



Village of Depue. Hindis v. Viacom Intem. Ing,, 632 F Supp. 20 854 ({C.D. 4., 2008

2, The Village's Prior Action against Exxon
and CBS Operations

Dissatisfied with Defendants' rate of
progress in cleaning up the Site, the Village
decided to take matters into its own hands in
August 2006. Pursuant to a local nuisance
ordinance (Section 7-5-3 of the DePue Village
Code), the Village posted "Notice[s] to Abate
Nuisance" at the Site. These notices directed
Delendants to perform an immediate cleanup of
the Sitc, under penalty of $750 for each day the
Site remained a nuisance.® In October 2006, the
Village brought suit against Defendants in
Lllinois circuit court, alleging violations of the
nuisance ordinance. Village of Depue, 2007 WL
1438581, at *3. The Village sought the
tollowing relief: a declaratory judgment that
Defendants were in violation of the ordinance;
fines of $750 for each dauy Defendants were in
violation; and an injunclion  requiring
Defendants to immediately complete a tetal
cleanup of the Site. Id.

Defendants temoved the suit to federal
court based on diversity jurisdiction and filed a
motion to dismiss. This Court granted the
motion to dismiss, holding the Village's claims
1o be preempted by federal and state law. Village
of Depue, 2007 WL
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1438581, at *12. The Village appealed, and the
Seventh Circuit Court of Appeals affirmed this
Court's dismissal based on state law preemption.
Village of DePue, 537 F.3d al 789 (hereinafter
"DePue '), The Court of Appeals began its
consideration ol the state law preemption issue
in DePue I by stressing the Village's status as a
non-home-rule municipality with limited powers
under the Illinois Constitution. 537 F.3d at 787-
38. Specifically, the courl noted the Villape's
lack of authority to enforce any ordinance
conflicting with the spirit and purposec of a state
statute. Id. at 787. The Court of Appeals went on
to hold that the Village's use of its nuisance
ordinance to force Defendants to perform an
immediate cleanup of the Sile undoubtedly
conflicted with the spirit and purpose of the

I
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Mlinois Environmental Protection Act, The court
recognized, "[Blecause environmental damage
does not respect political boundaries, il is
necessary 1o establish a unified stale-wide
program for environmental protection
environmental problems are closely interrelated
and must be dealt with as a unified whole in
order lo safeguard the environment.” 14 at 788
(quoting the IMinois Act, 415 TlI. Comp. Stat.
5/2(a)(ii), (iil)). Applying the preemption
standatd for non-home-rule municipalities in
lllinois, the Court of Appeals concluded as
follows:

The Village's application of its nuisance
ordinance sceks to address, in a heavy-handed
manner, a difficult environmental problem that
certainly is not only of local concern. If the
Village were permilted fo apply its nuisance
ordinance to force [Defendants] to complete
immediately the cleanup of the site, on penalty
of §750 per day for noncompliance, then it could
prevent compliance with the measured cleanup
process adapted hy Illinois through the Consent
Order under the authority of [llineois law. Such a
result would frustrate the purpose of the Illinois
Acl.

The Illinois legislature enacted the [linois
Act in order 10 safeguard the environment and to
restore contaminated areas through a phased and
carefully considered process. Ignoring this
process by conducting and concluding a cleanup
to the satisfaction of the Village is not a plan in
service to the goals of the Tllinois Act, The
Village's application of its nuisance ordinance in
this case is overreaching because it attempls to
regulate an environmental hazard that is not
local in naturc and that already is subject to a
cleanup under the authorization and direction of
the state. Accordingly, we hold that the Village's
claims are preempted by the Tllinois Act,

Id. at 788-89 (citations omilted) (emphasis
in original).

3. Post DePue I
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Despite its loss in DelPue I, the Village has
initiated this second lawsuit, against the same
defendants, based on the effects of pollution at
the Site. There are some key differences this
time around, however. First, the Village is now a
home-tule unit of local government. According
to the Amended Complaint, on November 4,
2008, Village of DePue voters passed a
referendum to adapt home-rule status under the
Illinois Constitution, (Am. Compl. 1 6). As a
home-rule municipality, the Village now has
greater autonomy in governing its local affairs.

The second difference is that the Village is
suing under a new ordinance. On September &,
2008 (after the Seventh Circuit issued its
decision in DePue I) the Village enacted a new
"Hazardous Waste and Hazardous Substances”
ordinance pursuant to authorizalion under a
public health
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provision within the Illinois Municipal Code.’
(Ex. 2 to Am. Compl.,, Ordinance No. 08-9,
adding DcPue Village Code 7-6). On November
10, 2008, after becoming a home-rule
municipality, the Village amended the ordinance
to retlect municipal home-rule status. The
amended ordinance prohibils any person, entity,
or corporation [from owning, controlling, or
possessing "real property by lease, trust or deed
which contains hazardous wastes or hazardous
substances." (Ex. 6 to Am. Compl., Ordinance
No. 08-12, amending DePue Village Code 7-6 &
7-7, at 7-7-5). The terms "hazardous waste" and
"hazardous substances" are defined by cross-
references to parallel provisions of the Illinois
Act. In addition, the ordinance gives Village
authorities the discretion to determine whal is
hazardous to public health and safety. (DePue
Village Code 7-7-1 & 7-7-2).

The original version of the hazardous
substances ordinance, enacted on September §,
2008, provided for a fine of up to $750 per day
of wviolalion. The November 10, 2008
amendment increased that penally significantly
to a one-time fine of up to $50,000 and a
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recurring daily fine of up to $10,000. (DePue
Village Code 7-7-6).

It seems apparent that the Village designed
the November 10, 2008 amendment to target
Defendants in connection with the Site. In a
resotulion adopted conlemporaneously with the
amendment, the Village charged Defendants
with adversely affecting the health and safety of
Village rtesidenls by maintaining hazardous
subslances at the Site. With this resolution, the
Village slapped Defendants with the maximum
fines allowed under the amended ordinance.
(Exs. 3-4 1o Am. Compl., "Resolution Finding
Risks to the Public Health from the Abandoned
1500 Acre Manufacturing Site of Exxon Mobil
Corparation and CBS Operations, Inc.”).*

The suit presenily before this Courl
originated in Illinois circuit court, in the form of
separate complaints against Exxon and CBS
Operations for violations of the Village's newly-
enacted  hazardous substances ordinance.
Defendants removed their respective cases to
this Court on diversity grounds in October 2008.
The Courl consolidated the two cases shortly
after removal; the lead case number is 08-cv-
1272. The Village filed an Amended Complaint
on December 12, 2008 (Doc. 15). In the
Amended Complaint, the Village alleges
Defendants' pre- and post-November 10, 2008
violations of the hazardous substances
ordinance. The Village also sets out claims of
common law nuisance and trespass. (Am.
Compl. 1 23-25).

Among other requests for relief, the Village
asks for judgment on ils ordinance-based claim
in the amount of daily $10,000 fines applicable
to each Defendant for the period of November
12, 2008 "until the pollution of the Village of
DePue ceases....” (Am. Compl. § VI T 5-6). As
to its common law claims, the Village requests
"[d]amages in the amount of diminished real
estate tax and sales 1ax revenues resulting from
the decreased cconomic value of the property
within the limits of the Village of DePue...."
(Am. Compl. § VI17). Defendants have
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moved to dismiss the Amended Complaint
pursuant to Rule 12(b)(6) of the Federal Rules of
Civil Procedure and to strike ccrtain requests for
relief pursuant to Rule 12(f).

LEGAL STANDARDS

A motion under Rule 12(b)}(6) is designed
to test the availability of legal relief under the
alleged facts. See Maple Lanes, Inc. v. Messer,
186 F.3d 823, 824-25 (7th Cir.1999). When
ruling on a motion to dismiss under Rule
12(b}(6), a {federal court must view (he
complaint in the light most favorable to the
plaintiff, and the complaint's well-pleaded
factual allcgations must be accepted as true.
Williamms v. Ramos, 71 F.3d 1246, 1250 (7th
Cir.1995). To survive a Rule 12(b){(6) motion, a
plaintiff must show, through allegations, that his
entitlement to relicl is plausible. Windy Cisy
Metal Fabricators & Supply, Inc. v. CIT
Technology Fin, 3536 F.3d 663, 667 (7th
Cir.2008). A plaintiff meets this burden by
alleging a general factual basis which, if true,
would warrant relief under a specified legal
theory, See Tamayo v. Blagojevich, 526 F.3d
1074, 1081-85 (7th Cir.2008). Under Rule 12(f),
the Court may "strike from a pleading an
insufficicnt  defense or any redundant,
unmaterial, impertinent, or scandalous matter."

ANALYSIS

Defendants Exxon and CBS Operations
view this suit as a second attempt by the Village
to interfere with the ongoing IEPA-supervised
cleanup at the Site. According to Defendants, the
Village's application of its hazardous substances
ordinance in this action is preempted by the
Illinois Act. In a related argument, Defendants
contend that the hazardous substances
ordinance, as applied here, is not a valid exercise
of home-rule authority under the Illinois
Constitution. Alternatively, Defendants arguc
that the WVillage's attempt to enforce the
ordinance is a violation of constitutional due
process. In addition, Defendants ask the Court to
dismiss the Village's nuisance and trespass
claims on state-law preemplion grounds and for
failure to state a claim.

£
lastcase

I, Claim uander the Village's Hazardous
Substances Ordinance

In holding the Village's similar nuisance
ordinance to be preempted under state law in
DePue I, the Court of Appeals emphasized he
Village's status as & non-home-rule municipality
and recognized the limited lawmaking power of
non-home-rule local governments under the
lilinois Constitution. 537 F.3d at 787. Today, the
Village is a home-rule municipality. As a home-
rule unit of local government, the Village now
enjoys more autonomy and flexibility in
governing its local affairs than it did vnder non-
home-rule status. Home-rule municipalities
derive lawmaking authority from Article VII,
Section 6(a) of the Illinois Constitution. See
Schillerstrom Homes, Inc. v. City of Naperville,
198 TH.2d 281, 260 Hl.Dec. 835, 762 N.E.2d
494, 497 (2001). The provision states as follows:

Excepl as limited by this Section, a home
rule unit may cxercise any power and perform
any function pertaining o its government and
affairs including, but not limited to, the power to
regulate for the protection of the public health,
safety, morals and welfare; to license; to tax; and
to incur debt.

ML, Const. 1970, art. VII, § 6(a). Home-rule
in Hlinois originates from the idea that local
problems and issues are usually best addressed
at the local level of government. Schillerstrom
Homes, 260 1ll.Dec. 835, 762 N.E.2d at 497.
Section 6(i), Article VII of the Illinois
Constitution confirms that "[h]Jome rule units
may exercise and
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perform concurrently with the State any power
or [unclion of & home rule unit to the extent that
thc General Assembly by law does not
specifically limit the concurrent exercise or
specifically declare the State's exercise to be
exclusive.” Put generally, home-rule
muanicipalities can control their own affairs in
the areas of public health, safety, welfare, ctc.,
unless the Nlinois General Assembly specifically
limits them from doing so.
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The linois Supreme Court has formulated
a three-part inquiry to determine whether a
purported exercise of home-rule power by a
municipality, like the one here, is valid under the
state's constitution, First, the municipal exercisc
of power must [all within Section 6(a), Article
VII—which means the exercise musl perlain to
the municipality's government and allairs.
Second, the General Assembly must not have
specifically preempled the power or function
that the municipality seeks to excrecise. Third, if
the municipality's exercise of power falls within
Seclion 6(a) and is not specifically preempted by
the General Assembly, then it is up (o the courls
to determine the proper relationship between the
local ordinance and the relevant state statute.
Schillerstrom Homes, 260 Il.Dec. 835, 762
N.E.2d at 498-99 (citing County of Cook v. John
Sexton Contractors Co., 75 11.2d 494, 27
[ll.Dec. 489, 389 N.E.2d 3553, 557 (1979),
superseded by statute on other grounds as
recognized in Village of Carpentersville v.
Pollution Comtrol Bd., 135 IIL2d 463, 142
[ll.Dec. 848, 553 N.E.2d 362, 367 (1990)).

When environmental matters are involved,
courls must apply the third prong of the test with
an eye toward statc primacy, Se¢ John Sexton
Contractors, 27 [11.Dec. 489, 380 N.E.2d at 559-
60; see also City of Wheaton v. Sandberg, 215
M.App.3d 220, 158 Tl.Dec, 584, 574 N.E.2d
697, 701 (1991) (distinguishing environmental
cases from other types of cascs with respect to
home-rule  power). While the Illinois
Constitution is the source of broad home-rule
power that allows municipalities (o govern
locally in the areas of public health and safety,
the state constitution also expressly directs the
state to provide a uniform policy for
environmental protection. Article XI of the
Ilinois  Constitution provides, "The public
policy of the State and the duty of sach person is
to provide and maintain a healthful environment
for the benefit of future generations. The
General Assembly shall provide by law for the
implementation and enforcement of this public
policy." The Illinois Supreme Court has
interpreted this provision to mean, "[Tlhe
General Assembly [will] provide leadership and
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uniform standards with regard to pollution
control...." John Sexton Contractors, 27 Hl.Dec.
489, 380 N.E.2d at 559. Accordingly, if home-
rule municipalitics in Illinois wish (o legislate
concurrently with the state on matters of
environmental protection, they must stay within
the boundaries of uniform state-selected
standards. Jd. at 560. As the Iflinois Supreme
Courl recognized in John Sexton Contractors,
"It is essential 1o the cause (to preserve our
environment) that the inter and intra
governmental efforts complement one another,
that there be a coordinated plan of action with
Uniform standards.” Id. (quoting 6 Record of
Proceedings, Sixth Illinois  Constitutional
Convention 700} (parenthetical in original).

For purposes of the Village's ordinance-
based claim in this action, the Court assumes
that the Village could satisty the first two steps
of the three-part test adopted in Jokn Sexton
Contractors and restated in  Schillerstrom
Homes.’ Bven
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so, by applying its hazardous substances
ordinance in a way that is out of step with the
state’s uniform standards for environmental
protection, the Village fails at the test's final
step. The Consent Order is the product of the
linois Attorney General's 1995 civil action
under the lnois Act to remedy pollution at the
Site. The phased and measured Site remediation
plan outlined in the Consent Order reflecis the
uniform standards that the Illinois General
Assembly has adopted for cleaning up polluted
areas within the state. See DePue I, 537 F.3d at
788. The Consent Order requires Defendants to
identify potential threats to public health and the
environment resulting from contamination at the
Site. Once those threals are identified and
adequately understood, Defendants are reguired
to  eliminale them by develaping and
implementing customized stlate-approved plans
for remediation. (Consent Order at Section
HI{B)(1) & (2)). As an unavoidable consequence
of this phased process, some hazardous
substances will remain at the Sitc until
Defendants and the TEPA can determine the
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safcst and most effective ways (0 remove ar
eliminate them. In fact, at least one remedial
action that the IEPA has selected for the Site
specifically requires Defendants to provide [or
on-site containment of contaminated sediment.
(Ex. D. to Mot. to Dismiss, 10/3/2003 IEPA
Record of Decision and 10/8/2003 EPA
concurrence).’  Conversely, the Village's
ordinance penalizes Defendants with significant
fines merely because the Site "contains
hazardous wastes or hazardous substances."
(DePue Village Code 7-7-5 through 7-7-6).

According to the Village, its present
attempt 10 enforce its hazard substances
ordinance is not an attempt to regulate pollution
at the Sile, Despite ifs intention to penalize
Defendants with fines of $750 or $10,000
(dcpending on the date of violation) per day
until "the pollution of the Village of DePuc
ceases," the Village insists,

The action here does not compel
Exxon/Mobil and Viacom/CBS to do anything.
Ii assesses a penalty for the damage done ta the
Village from the pollution contained in the site,
The present ordinance does not inject the Village
into the clean up. It imposes a penalty for the
continuing effects of the pollution on the public
health and the economic value of the Village.

(Pl's Resp. to Mot. to Dismiss at p. 8)
(emphasis added). Essentially, the Village is
characlerizing its ordinance-based claim as
compensatory in nature, This characterization is
internally contradiciory at a basic level. The
ordinance overtly imposes a "civil penalty" for a
violation. (DePuc Village Code 7-7-6). A
monetary penalty is commonly defined as "a
sum of money exacted as punishment for .., a
civil wrong (as distinguished from compensation
for the injured partys loss)." Black's Law
Dictionary 1168 (8th ed. 2004) (ending
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parenthetical in original). In other words, a civil
penalty is designed to punish a wrongful act and
to deter the wrongdoer from doing it again; a
penalty is not designed to compensate anyone,

Iy
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See United States v, WCI Steel, Inc, 72
F.Supp.2d 8310, 833 (N.D.Ohio 1999)
(recognizing deterrence as a primary purpose of
a civil penalty in enforcing an environmental
statute). Using ils hazardous substances
ordinance, the Village secks 1o deter Defendants
from (and to punish them for} doing what the
Consent  Order requires them to do: keep
contaminates contained at the Site for a period
of time until well-designed remediation
strategies are implemented.

The hazardous substances ordinance, as
applicd in this action, is aimed at altering
Defendants' conduct in a way that cannot be
reconciled  with  Defendants’ performance
obligations under the Consent Order. The
Village is attempting to indirectly regulate Site
cleanup activities using means which conflict
with the uniform standards of environmental
protection reflected in the Consent Order.
Therefore, the Village's atlempt to enforce ifs
amended ordinance is an invalid exercise of
home-rule  authority under the Illinois
Constitution.” It is unnccessary to reach
Dciendants' due process challenge.

IL. Common Law Nuisance & Trespass

Defendants contend that the Village's
nuisance and trespass claims are preempted by
the TIllincis Act. According to Defendants'
argument, the availability of these common law
causes of action in the present case would
interfere with ongoing cleanup at the Site. The
Court does not agree with Defendants to the
extent they suggest a blanket state-law
preemption of common law claims related to
contamination at the Site. The llinois Supreme
Court has recognized the existence of common
law remedies in addition to remedies under the
Iitinois Acl—at least in situations where the
common law remedy complements remedial
efforts pursuant to the Act. See Donaldson v.
Cent. IlIl. Pub. Serv. Co., 199 11.2d 63, 262
ILDec. 854, 767 N.E.2d 314, 338 (2002).
Unlike the harsh, inflexible penaltics endorsed
by the Village in its hazardous substances
ordinance, common law  remedies  are
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compensatory in nature and are tailored to
redress specific injuries.

Nevertheless, in the Amended Complaint,
the Village has failed to adequately state a claim
for either nuisance or trespass. Even under the
liberal notice pleading slandard applicable in
federal court, a complaint must allege a factual
basis sufficient to state a claim that is plausible
on its face. Limestone Dev. Corp. v. Village of
Lemont, 520 F.3d 797, 803 (7th Cir.2008)
(citing Bell Atlantic Corp. v. Twombly, 550 U.S.
544, 570, 127 S.Ct. 1955, 167 LEd.2d 929
(2007)). The Village's allegations of common
law nuisance and trespass fall shori of this
standard.

A. Nuisance

Under lllinois law, in order to prevail on a
public nuisance claim, a plaintiff must establish
that the defendant has unreasonably interfered
with a public right. See City of Chicago v. Am,
Cyanamid Co., 355 NIL.App.3d 209, 281 I1l1.Dec.
116, 823 N.E.2d 126, 131 (2005). Likewise,
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a private nuisance claim requires the plaintiff to
show that the defendant has unreasonably
invaded her interest in the use or enjoyment of
her land. See In re Chicago Flood Litig., 176
111.2d 179, 223 Ill.Dec. 532, 680 N.E.2d 265,
277 (1997). Under both theories of nuisance, the
plaintiff must point to torticus conduct by the
defendant. Here, the Village alleges that "[t]he
existence of the toxic abandoned manufactluring
sitc owned by Exxon Mobil and Viacom/CBS is
a common law nuisance." (Am. Compl. T 24).7
The Site's mere existence, absent some specific
unreasonable conduct by Defendants, is not a
proper basis for a nuisance claim. Cf Hyon
Waste Mgmt. Servs., Inc. v. City of Chicago, 214
NLApp.3d 757, 158 Nl.Dec. 335, 574 N.E.2d
129, 132-33 (1991} (noting, in a related statute
of limitations context, that "[a] continuing {tort]
... 18 occasioned by continuing unlawful acts and
conducl, not by continuval ill effects from an
initial vielation."). Maoreover, in order to sfate a
claim for public nuisance based on Defendants'

f‘astcase

cleanup-related activities at the Site, the Village
must allege unlawful or negligent conduct. See
Donaldson, 262 lll.Dec. 854, 767 N.E.2d at 338
(citing Gilmore v. Stanmar, Inc., 261 T.App.3d
651, 199 III. Dec. 189, 633 N.E.2d 985, 993
(1994)); see also City of Chicago v. Beretta
US.A. Corp, 213 H1.2d 351, 290 111.Dec. 525,
821 N.E.2d 1099, 1124 (2004) (addressing a
public nuisance claim directed al a highly-
regulated enterprise).

B. Trespass

To prevail on a trespass claim under Hlinois
law, a plaintiff must plead and prove negligent
or intentional eonduct by the defendant which
has resulted in an intrusion on the plaintiff's
interest in exclusive possession of land. Porter v.
Urbana-Champaign  Sanitary  Dist, 237
IL.App.3d 296, 178 Ill. Dec. 137, 604 N.E.2d
393, 397 (1992) (citing Dial v. City of O'Fallon,
81 TI1.2d 548, 44 [l1.Dec. 248, 411 N.E.2d 217,
222 (1980)). Tn its Amended Complaint, the
Village alleges, "The run off and downhill
migration of the toxic metals ... from the site
into the Village of DePue and the Village
property is a comntinuing common law trespass
for which | | Exxon Mobil and Viacom/CBS are
liable." (Am. Compl. 1 23). This allegation is
insufficient to state a claim for trespass because
the Village, again, does not point to any tortious
conduct by Defendants. Merely pointing to the
migration of hazardous substances 1s not
enough.

CONCLUSION

For the reasons stated above, Defendants'
motion to dismiss the Amended Complaint is
GRANTED. The Village's claims under DePue
Village Code 7-6; the November 10, 2008
Resolution regarding the Site; and the amended
DePue Village Code 7-7 (collectively, all claims
sel oul in Paragraph 25 of the Amended
Complaint) are DISMISSED WITH
PREJUDICE. The trespass and nuisance claims
set out in Paragraphs 23 and 24, respectively, of
the Amended Complaint are DISMISSED
WITHOUT PREJUDICE. Because the Amended
Complaint has been dismissed, Defendants’'
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Village of Depus, liinois v, Viacom rgent., Ing,, 532 F.8upp.2d 854 {C.D. 1L, 2009

motion to strike certain portions of the Amended
Complaint is MOOT. The Village is allowed a
30-day peried during which it may file a Second
Amended Complaint for nuisance and trespass,
if it so chooses. Any attempt at a Second
Amended Complaint must be consistent

Page 866
with this Opinion."

Notes:

1. Federal courts may take judicial notice of previous
judicial decisions. Consolidation Coal Co. v. United
Mine Workers of Am., Dist. 12, Local Union 15435,
213 F.3d 404, 407 (7th Cir.2000); Opoka v. LN.S., 94
F.3d 392, 394-95 (7th Cir. 1996); see Limestone Dev,
Corp. v. Village of Lemont, 473 F.Supp.2d 858, 868
(N.D.I11.2007). Courts may also judicially notice the
reports of administrative bodies and documents
contained in the public record. Menominee Indian
Tribe of Wis. v. Thompson, 161 F.3d 449, 456 (7th
Cir. 1998).

2. Smelting operations began at the Site in 1903 and
phosphate fertilizer production began there around
1967. (4/28/2009 NPL Fact Sheet—Site Description).
According to the Village's Amended Complaint,
manufacturing activity at the Site ceased in 1987, and
the Site has been "abandoned” since that time. (Am.
Compl. 115, 9).

3. Going forward, for purposes of comvenicnce, the
Court will refer to Defendants and their corporate
predecessors interchangeably unless a distinction is
otherwise noted.

4, In this cited opinion, the Seventh Circuit Court of
Appeals described, in greater detail, the relationships
between CERCLA, NCP, ICP and the Illinois Act.

5. Judicial notice of the Consent Order is appropriate
here, as its terms are not subject to reasonable
dispute. See GE Capital Corp. v. Lease Resolution
Corp., 128 F3d 1074, 1081-82 (7th Cir. 1897)
{collecting cases).

6. Without providing a factual basis, the Notices to
Abate indicated that the Village Board had declarcd
the Site to be a public nuisance. The notices ordered
immediate removal of "the materials” and cleaning of

'
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"all contaminates," but these terms were left
undefined.

7. The authorization provision rcads, in part, as
follows: "The corporate  authoritics of  each
municipality may do all acts and make all reguolations
which may be necessary or expedient for the
promotion of health or the suppression of diseases...."
65 L. Comp, Stat. 5/11-20-5.

8. The resolution's supporting legislative findings
detail the Site's contamination and the resulting
ecological and health effects in the area. The Village
based these findings on a report authored by the
Village's altorncy, Melissa K. Sims. Sims is an
attorney of record in this case.

9. Delendants are quick lo peinl out language in
DePue I labeling the polluted Site as a non-local
problem. See DePue I, 337 F.3d at 789. Defendants
read this language as conclusive authority cutting
against the Village at the test's first siep. The Court
disagrees. DePue [ did not involve the issue of home-
rule power under Section 6(a), Article VII of the
[linois Constitution. Generally, home-rule units of
local government may legislate concurrently with the
state on environmental control. See City of Evansion
v. Create, Inc.,, 85 [1.2d 101, 51 Hl.Dec. 688, 421
NEZ2d 196, 200 (1981) (citing John Sexton
Contractors, 27 lll.Dec. 489, 389 N.E.2d at 559-60).
Further, the IHlinois Act generally allows for
concurrent local environmental legislation. See John
Sexton Contractors, 27 IlL.Dcec, 489, 389 N.E.2d at
559,

10. The Courl takes judicial notice of the IEPA's
decision. See Fornalik v. Perryman, 223 F.3d 523,
529 (7th Cir.2000); Opoka v. IN.S., 94 F.3d 392, 394
{7th Cir.1996).

11. The amended version of the Village's hazardous
substances ordinance is DePue Village Code 7.7,
adopicd on November 10, 2008 (Ex. 6 to Am,
Compl.). As for DePue Village Code 7-6 (Ex. 2 1o
Am. Compl.), which is the earlier version adopted on
September 8, 2008—prior to the Village's November
4, 2008 election of home-rule status—the provision,
as applied here, is an invalid exercise of non-home-
rule authority. See DePue I, 537 F.3d at 787.

12. The Village does not incorporate any other
allegation lo support its nuisance claim, nor does the
Village cross-reference any attachment to the
Amended Complaint to support the claim.
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Village of Depue. Mfinois v, Viacom intern., Ing., 632 F.Supp.2d 854 (.0, 1., 2008)

13, This Amended Opinion and Order supersedes and Plaintiff's 30-day period of leave to file a Second

replaces the Court's June 25, 2009 Opinion and Order Amended Complaint began to run on June 25, 2009,
in this action. The amendments included in this
version are techmical, not subslantive. Accordingly, —  -—-—---—-——-—-

5
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October 18,2013

Mr. Ray Gosack

City Administrator

City of Fort Smith

623 Garrison Avenue, 3" Floor
Fort Smith, AR 72901

Re:  Whirlpool TCE Release

Dear Mr. Gosack:

The following discussion of powers of the City may be beneficial as the Board of Direciors
studies the captioned topic. Taken from the language of a draft of a proposed indemnity
agreement between the City and Whirlpool Corporation, this topic relates to an historical release
of trichloroethylene (TCE) (“TCE Release™) which has been investigated by and is regulated
under the oversight of the Arkansas Department of Environmental Quality (ADEQ). The TCE
Release may impact soil and groundwater on a portion of real properties within the City lying
north of Ingersoll Avenue, west of Jenny Lind Road, east of Ferguson Street and south of Brazil
Avenue, and property formerly occupied by Whirlpool Corporation.

The following municipal powers of the City of Fort Smith may be relevant.
1. Police Power. In a series of delegations including A.C.A. § 14-55-102, the City as a

municipel corporation in this state has the “power to make and publish bylaws and ordinances,
not inconsistent with the laws of this state, whigh . . . provide for the safety, preserve the health,

promote the prosperity and the morals, order, comfort and convenience” of the City and its &

inhabitants. The City’s police power could have many applications relevant to the TCE Release.
For example, the City’s police power was the stated authority for the proposed water well drilling
ban once considered by the Board. By its police power, the City might be involved in traffic
control or other police activities to provide protection of the inhabitants of the City related to the

TCE Release,

As delegated, the City’s police power must be excrcised so as to not be inconsistent with the laws
of the State of Arkansas. Pursuant to Chapter 7 of Title 8 of the Arkansas Code, the Department
of Environmental Quality (ADEQ) is delegated extensive authority to deal with hazardous

October 22, 2013 Study Session
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substances such as are involved in the Whirlpool TCE Release. As we know, the ADEQ is
actively involved in investigating and directing remedial action with reference to the TCE
Release. The provisions of A.C.A. § 14-43-601 (sometimes referred to as the Home Rule Act)
make clear that public health, pollution and safety matters come within the police power of the
state. A.C.A. § 14-43-601(a)(1)(J). Pursuantto A.C.A. § 14-43-601(a)(2), a municipality, such
as the City, may exercise legislative power upon such state affairs only if the City’s action is not
in conflict with state action. In the present circumstances involving the Whirlpool TCE Release,
the ongoing investigation and direction of remediation efforts by ADEQ are manifestations of
controlling state police power action, and thus any action by the City, whether more or less
restrictive than action directed by ADEQ, would be in conflict with the current action of ADEQ.'

2. Streets. The City’s governing body is delegated the power to provide for the “care,
supervision, and control” of all public streets and alleys within the City. A.C.A. § 14-301-101.
Other authorizations delegate to the City the power 1o operale public water and sanitary sewer
utility systems which, according to established Arkansas municipal law, the facilities of which
may be located at reasonable depths within public street rights-of-way. Thus, the City represents
the public in controlling the uses of the public rights-of-way located in the areas affected by the
Whirlpool TCE Release. This power may be relevant in several respects. There has been
discussion of the location of a monitoring device within City street right-of-way, and the City
will be involved in the approval of any such action. With ongoing utility work (replacement ofa
significant sanitary sewer line across the Whirlpool property) and street work (reconstruction of
portions of Jenny Lind Avenue), the City and Whirlpool have discussed potential impact from
the TCE Release. Although the depths of street and utility work are not expected to conflict with
the TCE plume, the partics have discussed an indemnity agreement whereby Whirlpool and
ADEQ would receive information regarding soil removal and dewatering operations by the City
(or its contractors) and Whirlpool would accept responsibility for costs incurred by the City in
evaluating whether there was an effect from the TCE Release.

Additional to the two discussed powers of the City, we have given consideration to the facts that
the Whirlpool TCE Release may have at least temporary effect on values of property and on the
development opportunities for the Whirlpool manufacturing facility. Each of those factors could
affect tax collections in which the City shares. We are nol aware of any law which would
support a contention that the City has related regulatory power ot a legal right to recover those

 'We do not intend to limit the right of the City to develop police power regulations more
restrictive than state police power regulations. As indicated by A.C.A. § 14-430-601(a)(1)(J), the
state police power may provide “minimum public health, pollution, and safety standards” and
A.C.A. § 14-43-601(a)(2) allows City action if not in conflict with state law. Arguably, the City
could develop hazardous substance prohibition and enforcement Jegislation with more stringent
limits than minimum limits set by the state. That, however, is not the current situation. We do
not view the City’s current cleanup of lands ordinance (Code of Ordinances Chapter 16) or
sanitary sewer discharge limitations (Code of Ordinances Chapter 25, Art. VI) to provide a
source of City action in this situation.

-2 -
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cconomic losses potentially resulting from the TCE Release.?

Thank you for your attention to this matter,

*We have not explored circumstances in which municipal authorities on behalf of their
citizens have participated in presenting environmental claims and, through settlement agreement,
provide the service of distributing a portion of agreed compensation. Such situations may exist
with reference to, for example, the Gulf/BP oil spill or manufacturing process hazardous material
spills.

-3—
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ORDINANCE NO.

AN ORDINANCE AMENDING ORDINANCE NO. 16-94

WHEREAS, Ordinance No. 16-94 was passed and approved on March 22, 1994, for the
purpose of annexing certain territory into the City of Fort Smith; and

WHEREAS, the owners of certain property described in Ordinance No. 16-94 did not
participate in the original petition to annex property as described in Ordinance No. 16-94; yet by
scrivener’s error, the owners’ real property was included in the legal description contained in the
Ordinance;

NOW THEREFORE, BE IT ORDAINED AND ENACTED by the Board of
Directors of the City of Fort Smith, Arkansas, that Ordinance No. 16-94 is hereby amended to
state the legal description of the real property being annexed as follows:

Lot 1, Bieker Business Center Addition to the Greenwood District of Sebastian County,
Arkansas.

AND

The East Half (E !%) of the Northeast Quarter (NE '4) of Section 2, Township 7 North,
Range 32 West to Sebastian County, Arkansas.

AND

The West Half (W '2) of the Southeast Quarter (SE %4); the Southeast Quarter (SE %) of
the Southeast Quarter (SE '4) and the West Half (W %) of the Northeast Quarter (NE
Y4) of the Southeast Quarter (SE '), all in Section 2, Township 7 North, Range 32
West, Sebastian County, Arkansas, more particularly described as follows:

Beginning at the Northwest corner of said W 2 of the NE 7 of the SE Y4; thence South
88205 East, 658.0 feet along the North line of said W 2 of the NE " of the SE V4 to the
Northeast corner thereof; thence South 01°47° West, 1325.1 feet along the East line of
said W % of the NE % of the SE % to the Southeast corner of said W % of the NE % of
the SE Y; thence South 88°03’East, 658.0 feet to the Northeast corner of said SE %4 of
the SE Y4; thence South 01°47°West, 1325.5 feet along the East line of said SE Y4 of the
SE Y to the Southeast corner of the said SE Y4 of the SE Y4; thence North 88202’ West,
2635.7 feet to the Southwest corner of said W 2 of the SE %; thence North 01245’ East,
2648.2 feet to the Northwest corner of said W % of the SE Y; thence South 88°05°East,
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1321.0 feet to the point of beginning, containing 140.34 acres more or less;
LESS AND EXCEPT:

That portion of Section 2 lying in the Northeast Quarter of the Northeast Quarter of
Section 2, Township 7 North, Range 32 West located north and east of Old Greenwood

Road and south of Zero Street.

PASSED AND APPROVED THIS DAY OF ,2014.

APPROVED:

ATTEST:

City Clerk

Approved as to form:

City Attorney
Publish One Time

February 18, 2014
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MEMORANDUM

To: Ray Gosack, City Administrator

From:  Wally Bailey, Director of Development Services
Date: February 11, 2014

Subject: Legal Description Correction to Ordinance No. 16-94

The City planning department staff has been reviewing the GIS zoning maps and
comparing to our master maps. We discovered what seemed to be an error with a zoning
boundary line at property near Old Greenwood Road and Zero Street. The more we

~ investigated we found there was an error with a legal description within an ordinance
annexing certain property.

Ordinance No. 16-94 annexed 251 acres (see attached exhibit A). The map, which was
attached to the Ordinance, accurately shows the intended annexation and the petitioners
land. However, the legal description in the Ordinance included property that was not
owned by any of the petitioners nor was it the intent to annex this property (see attached
exhibit B). The petitioners of the annexation did not own the land shown in exhibit B.

After much research and discussion with several parties involved with this annexation and
these properties, and after review of this matter with the City Attorney, we determined it
is necessary to amend the annexation ordinance correcting the legal description. I have
prepared an Ordinance amending Ordinance No. 16-94 that includes a revised legal
description that matches the annexation map and the original petition.

The Ordinance revising the legal description will clarify confusion with regard to the city
limit boundaries that have existed at this location. The attached map (see exhibit C) shows

the city limit boundaries as they should exist.

Please contact me if you have any questions.

February 18, 2014
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ORDINANCE NO.

AN ORDINANCE AMENDING SECTION 16-15 OF THE FORT SMITH MUNICIPAL
CODE REGARDING THE REQUIRED NUMBER OF PROPERTY OWNERS APPEAL
BOARD MEMBERS TO CONSTITUTE A QUORUM

BE IT ORDAINED AND ENACTED BY THE BOARD OF DIRECTORS OF THE
CITY OF FORT SMITH, ARKANSAS, THAT:

SECTION 1: Section 16-15(g) of the Fort Smith Municipal Code is hereby
amended to read as follows:

(9)  Quorum. Three (3) members of the board shall constitute a quorum.
To grant an appeal shall require the affirmative vote of three (3)

members.
THIS ORDINANCE ADOPTED this _ 18™ day of February , 2014.
APPROVED
MAYOR
ATTEST
CITY CLERK

Approved as to form:

Q™

Publish one time
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MEMORANDUM

February 14, 2014

TO: Ray Gosack, City Administrator
FROM: Sherri Gard, City Clerk
RE: Property Owners Appeal Board

The Property Owners Appeal Board (POAB) consists of five (5) members; however, per
Section 16-15(g) of the Fort Smith Municipal Code below, four (4) members currently
constitute a quorum:

(9) Quorum. Four (4) members of the board shall constitute a quorum.
To grant an appeal shall require the affirmative vote of three (3)
members.

A recent situation occurred whereby the attendance of four (4) members was difficult to
achieve. Due to such, the POAB discussed the matter at their February 10, 2014 meeting
and voted four (4) in favor and zero (0) opposed to recommend the number required to
constitute a quorum be reduced to three (3) members.

The attached ordinance has been prepared to accomplish the recommendation. Please
note that the proposed ordinance only amends the number of members required to
constitute a quorum. To grant an appeal shall still require the affirmative vote of three (3)
members.
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4

Tax Back

Resolution > ARKANSAS

RESOLUTION No.

RESOLUTION OF THE BOARD OF DIRECTORS OF THE CITY OF FORT SMITH
CERTIFYING LOCAL GOVERNMENT ENDORSEMENT OF BUSINESS TO
PARTICIPATE IN THE TAX BACK PROGRAM (AS AUTHORIZED BY SECTION 15-4-
2706(d) OF THE CONSOLIDATED INCENTIVE ACT OF 2003).

WHEREAS, in order to be considered for participation in the Tax Back Program, the local
government must endorse a business to participate in the Tax Back Program; and

WHEREAS, the local government must authorize the refund of local sales and use taxes as
provided in the Consolidated Incentive Act of 2003; and

WHEREAS, said endorsement must be made on specific form available from the Arkansas
Economic Development Commission; and

WHEREAS, Butler & Cook, Inc., located at 8307 Ball Road, Fort Smith, Arkansas has sought to
participate in the program and more specifically has requested benefits accruing from
construction and/or expansion of the specific facility; and

WHEREAS, Butler & Cook, Inc. has agreed to furnish the local government all necessary
information for compliance.

NOW THEREFORE BE IT RESOLVED BY THE BOARD OF DIRECTORS OF THE CITY
OF FORT SMITH, ARKANSAS, THAT:

l. Butler & Cook, Inc. be endorsed by the Board of Directors of the City of Fort Smith for
benefits from the sales & use tax refunds as provided by Section 15-4-2706(d) of the
Consolidated Incentive Act of 2003.

28 The Department of Finance and Administration is authorized to refund
local sales and use taxes to Butler & Cook, Inc.

3. This resolution shall take effect immediately.

Mayor

Date Passed:

Attest:

City Clerk
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Memo

To: Ray Gosack, City Administrator A R K A \ SAS
From: Jeff Dingman, Deputy City Administrator

Date: 2/11/2014

Re: Tax Back Endorsement: Butler & Cook, Inc.

The City has received a request from the Arkansas Economic Development Commission and the Fort
Smith Regional Chamber of Commerce for participation in the state “Tax Back” program authorized by
the Consolidated Incentive Act of 2003 on behalf of Butler & Cook, Inc. This program allows for new
or expanding businesses to request refunds of sales taxes paid on building materials, new equipment
and other eligible expenses incurred due to construction and/or expansion.

The current request is on behalf of Butler & Cook, Inc., who plans to expand its current facility located
at 8307 Ball Road in Fort Smith by investing $11.2 million in new construction and equipment at the
facility. This expansion will add 45 new jobs to the region.

The Tax Back program is a state and local sales tax refund incentive to attract business growth or
expansion to Arkansas. The incentive applies to capital purchases associated with construction of new
facilities or expansion of existing facilities (such as equipment or building materials) and does not apply
to ongoing purchases. The majority of the incentive will be derived from the state sales tax rate.
However, in order to participate in the program, the local governments must also agree to the sales tax
refund.

Attached is a resolution supporting the participation of Butler & Cook, Inc in the “Tax Back” program,
and the staff recommends approval. This action will support the board’s stated goal of pursuing
economic development and job creation.

Please contact me if you have questions regarding this agenda item.
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RESOLUTION

A RESOLUTION TO ACCEPT THE BIDS AND AUTHORIZE
A CONTRACT FOR THE CONSTRUCTION OF
DRAINAGE IMPROVEMENTS
PROJECT NO. 12-06-C2

BE IT RESOLVED BY THE BOARD OF DIRECTORS OF THE CITY OF FORT
SMITH, ARKANSAS, THAT:

SECTION 1: The bid of Forsgren Inc. received February 11, 2014 for the construction of
Drainage Improvements, Project No. 12-06-C2, in the amount of $630,662.58 be accepted.

SECTION 2: The Mayor is authorized to execute a contract with Forsgren Inc. subject to
the terms set forth in Section 1 above.

SECTION 3: Payment for construction authorized by Section 1 is hereby authorized from

the Sales Tax Fund (1105).

This resolution adopted this day of February, 2014.
APPROVED:
Mayor
ATTEST:
City Clerk

Approved as to Form

Qo>

No Publication Required
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INTER-OFFICE MEMO

TO: Ray Gosack, City Administrator
FROM: Stan Snodgrass, P.E., Director of Engineering
DATE: February 12, 2014

SUBJECT: Drainage Improvements
Project No. 12-06-C2

This project consists of drainage improvements to reduce structure flooding that occurred during
the heavy rains in spring 2011. The project includes improvements in the Enid Street, Fresno
Street and Gary Street area. The locations of the proposed improvements are shown on the
attached exhibit.

Construction plans and specifications were prepared by Philip J. Leraris, P.E., L.S., of Fort Smith.
An advertisement was published and bids were received on February 11, 2014. Seven contractors
requested plans and specifications and five bids were received which are summarized as follows:

CONTRACTOR AMOUNT

1. Forsgren Inc.
2.
Fort Smith, AR $630,662.58

2. Goodwin & Goodwin

478.
Fort Smith, AR $789,478.50
3. Brothers Construction
Van Buren, AR $796,412.00
[ ownship Builders $857,207.00

Little Rock, AR

5. Steve Beam

Fort Smith, AR $1,143,248.00

Engineer’s Estimate $790,000.00

I recommend that the lowest bid be accepted and that the construction contract be awarded to
Forsgren Inc. The estimated notice to proceed date for this contract is March 10, 2014. Based on
the contract duration of 180 days, the estimated completion date would be September 5, 2014.

Attached is a Resolution to accomplish the above recommendation. Funds are available in the
Sales Tax Program (1105).
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RESOLUTION NO.

A RESOLUTION APPROVING PRIORITIES
FOR THE 2015 SESSION OF THE
ARKANSAS GENERAL ASSEMBLY

BE IT RESOLVED by the Board of Directors of the City of Fort
Smith, Arkansas that:

The City of Fort Smith’s priorities for the 2015 session of the
Arkansas General Assembly as attached hereto are hereby approved. The
City Administrator is hereby directed to forward this Resolution to
the Arkansas Municipal League.

This Resolution passed this day of February, 2014.
Mayor
ATTEST:
City Clerk

APPROVED AS TO FORM

Kﬁwrmﬁiiiy

No Publication Required

February 18, 2014
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City %
If:()%\ ‘“ MEMORANDUM
mitth

ES February 14, 2014
ARKANSAS

TO: Mayor and Board of Directors

FROM : Ray Gosack, City Administrator

SUBJECT: 2015 Legislative Priorities

Attached is the list of legislative priorities for the 2015
session of the Arkansas General Assembly. Following adoption by
the board, these will be submitted to the Arkansas Municipal
League for inclusion in the AML’s legislative package.

I’ve withdrawn one item from the list presented at the study
session. That item is the FOIA amendment regarding the
definition of a meeting. After reviewing our list of priorities
with the AML staff, it became clear that this topic should be
addressed in other ways. The better approach is to remove the
item from our list and allow the AML to consider it.

The staff recommends approval of the attached resolution

adopting our 2015 legislative priorities. Please let me know if
there’s any questions or a need for more information.

o &7&/
Attachments

February 18, 2014
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ARKANSAS

CITY OF FORT SMITH
Legislative Priorities for the
2015 Session of the
Arkansas General Assembly

Sales Tax Bond Election Ballot Questions

Amendment 62 to the Arkansas Constitution allows cities and counties to ask
voters to approve bonds for local capital improvement projects. Section 1(a)
of Amendment 62 requires that if more than one purpose is proposed on the
same ballot, each shall be stated separately on the ballot.

Fort Smith undertook a sales tax bond election in 2012 under Amendment 62
in which there were 5 separate purposes/projects for voters to decide. All of
these purposes relied on the same 3/4% sales tax to finance the bonds. During
voter education presentations before the election, many citizens questioned
why each project/purpose had to be voted separately on the ballot. They said
it was confusing, particularly considering the same revenue source was being
used to pay the bonds for all of the projects/purposes.

This confusion could be eliminated by deleting the following sentence in
Amendment No. 62, section 1(a)

If more than one purpose is proposed, each shall be stated separately
on the ballot.

Elimination of this requirement would give cities and counties the option of
presenting each purpose/project separately, or combining a number of
purposes/projects into one vote. In either case, the voters still decide if the
issuance of bonds is approved.

February 18, 2014
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Emergency Lights on Police Vehicles

A combination of blue and red emergency warning lights on police vehicles
are becoming more common across the United States. They help the public
identify public safety vehicles. They’re also cheaper to purchase than lights
that are entirely blue. Arkansas statute doesn’tallow for a combination of blue
and red lights. Arkansas code 27-49-219(d)(1)(A) should be amended as
follows:

(A) Motor vehicles used by state, county, or city and municipal police
agencies, all of which shall be equipped with:

(1 Blue lights; or

(i) Blue, red, or white rotating or flashing emergency lights
or any combination of these colors;

This change would give police agencies the option of using all blue lights, or
of using any combination of red, blue and white lights.

Appointment of District Court Clerk

Arkansas statute 16-17-108(a)(84) provides that each Fort Smith District Court
judge shall appoint a district court clerk. A literal interpretation of this
provision would result in the court having 3 court clerks. This is neither
practical nor the current practice of the court. The judges are recommending
that this language be clarified to reflect that the court shall have 1 clerk. They
further recommend that this clerk be appointed by and pursuant to the
personnel authority of the City Administrator. The appointment of the clerk
will provide stability in the daily administration of the court, provide
continuity when new judges are elected or appointed to the court, and will
ensure that the appointment and removal from the position will be based on job
performance. The statute should be amended as follows:

16-17-108. Salaries of personnel and other requirements of various
district courts.

(@) Unless otherwise provided by law, the salaries of the judges and
other personnel of the various district courts shall be established as
follows:

(84) The Sebastian County District Court— Fort Smith District Jueges;
Departments1;,2and-3;each The Fort Smith City Administrator shall
appoint a qualified elector to serve as district court clerk. The satartes
salary of the district court clerks an , deputy clerks, court personnel,
any special district court judges authorized by this subdivision (a)(84)
and the operating expenses of the Sebastian County District Court —
Fort Smith District shall be paid seventy percent (70%) by the City of
Fort Smith and thirty percent (30%) by Sebastian County;

February 18, 2014
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Police and Fire Pension Plan Funding

Many cities across Arkansas have unfunded liabilities for police and fire
pension plans, particularly older plans which have been closed to new
participants. A solution to these unfunded liabilities would be a constitutional
amendment which would permit the use of a special local sales tax, with voter
approval, to pay for these unfunded liabilities of closed local police and fire
pension plans.

February 18, 2014
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RESOLUTION NO. 5C

RESOLUTION AUTHORIZING CHANGE ORDER NUMBER TWO TO THE
CONTRACT WITH CRAWFORD CONSTRUCTION COMPANY FOR THE CHAFFEE
CROSSING WATER SUPPLY IMPROVEMENTS - PUMP STATION

BE IT RESOLVED BY THE BOARD OF DIRECTORS OF THE CITY OF FORT
SMITH, ARKANSAS, that:

Change Order Number Two in the amount of $6,617.63, adjusting the contract amount to
$1,417,589.54, and adding 5 calendar days to the contract with Crawford Construction Company,
for construction of the Chaffee Crossing Water Supply Improvements - Pump Station, Project

Number 12-04-C3, is hereby approved.

This Resolution adopted this day of February 2014.
APPROVED:
Mayor
ATTEST:
City Clerk
APPROVED AS TO FORM:

npr
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INTER-OFFICE MEMO
TO: Ray Gosack, City Administrator DATE: February 7, 2014
FROM: Steve Par| ector of Utilities

SUBJECT: Chaffee Crossing Water Supply Improvements
Pump Station - Project Number 12-04-C3

On May 21, 2013, the Board authorized a contract with Crawford Construction Company
in the amount of $1,404,600.00, for construction of the Chaffee Crossing Water Supply
Improvements - Pump Station, Project Number 12-04-C3. On December 17, 2013, the Board
authorized Change Order Number One in the amount of $6,371.91 with an additional 16 contract
days for project completion.

Change Order Number Two covering the following three items of additional work has
been submitted:

. Provide a replacement pump hoist beam due to a dimensional error on the
construction plans (additional $2,255.35).

. Remove and replace 35.34 cubic yards of soft material at entry drive with
compacted shale and utility slurry (additional $2,193.12).

. Remove 35.56 cubic yards of buried debris pile discovered within the excavation
for the driveway and replace with compacted shale (additional $2,169.16).

I have attached a Resolution approving Change Order Number Two in the amount of
$6,617.63 plus 5 additional contract days and adjusting the contract amount to $1,417,589.54.
A project summary is attached for you to review. Funds for this change order are available from

the 2012 sales tax and use tax bonds issued for water transmission system improvements.

Should you or members of the Board have question or need any additional information,
please let me know.

attachment

pc: Jeff Dingman

February 18, 2014
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Project status: Under construction

Today's date: February 7, 2014
Staff contact name: Steve Parke

Staff contact phone: 784-2231

Notice to proceed issued: June 21, 2013

Project Summary
Project name: Chaffee Crossing Water Supply
Improvements - Pump Station
Project number: 12-04-C3
Project engineer: Mickle Wagner Coleman, Inc.

Project contractor: Crawford Construction Company

Contract completion date: January 2, 2014

Original contract
Change orders:
Change Order #1
Change Order #2 (pending)

Total change orders

Adjusted contract
(pending approval of CO #2)

Payments to date (as negative)
(as percentage)

Amount of this payment (as negative)
Retainage held

Contract balance remaining
(as percentage)

Amount over (under)
(as percentage)

Final comments:

Dollar Contract Time
Amount (Days)

$1,404,600.00 180
$6,371.91 16
$6,617.63 5

$12,989.54

$1,417,589.54 201
$-853,146.20
60%
N/A
$23,178.64

$564,443.34
40%

$12,989.54
0.9%

February 18, 2014
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RESOLUTION NO. 5D

RESOLUTION AUTHORIZING THE MAYOR TO EXECUTE AN AGREEMENT AND
AUTHORIZATION NUMBER ONE WITH HAWKINS-WEIR ENGINEERS, INC.,
FOR PROVIDING ENGINEERING SERVICES ASSOCIATED WITH THE

MILL CREEK PUMP STATION AND EQUALIZATION TANK
BE IT RESOLVED BY THE BOARD OF DIRECTORS OF THE CITY OF FORT
SMITH, ARKANSAS, that:
SECTION 1: An Agreement and Authorization Number One with Hawkins-Weir Engineers,
Inc., for providing engineering construction phase services associated with Mill Creek Pump Station and
Equalization Tank, Project Number 10-01-EC1, is hereby approved.
SECTION 2: The Mayor is hereby authorized to execute an Agreement and Authorization

Number One in the amount of $1,353,600.00, for performance of said services.

This Resolution adopted this day of February 2014.
APPROVED:
Mayor
ATTEST:
City Clerk
APPROVED AS TO FORM:

npr
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INTER-OFFICE MEMO
TO: Ray Gosack, City Administrator DATE: February 7, 2014
FROM: Steve Pa irector of Utilities

SUBJECT: Mill'Creek Pump Station and Equalization Tank
10-01-EC1

On February 6, 2014, bids were opened for the construction of the Mill Creek Pump
Station and Equalization Tank with the low bid submitted by BRB Contractors, Inc., in the
amount of $12,930,000.00.

As you are aware, this project was designed by CDM Smith in association with
Hawkins-Weir Engineers, Inc. As we have done on other, similar projects, we will reverse the
rolls of these firms and have Hawkins-Weir take the lead in providing construction management
services. Hawkins-Weir will provide an on-site project engineer for the duration of construction
as well as inspectors and additional support staff as required. CDM Smith will serve as a
subconsultant to Hawkins-Weir and assist with submittal review and technical support.
Hawkins-Weir will also manage and coordinate materials testing during construction through a
local testing laboratory. It is anticipated that construction management services will be needed
for a 24 month period.

A Resolution authorizing an Agreement and Authorization Number One with
Hawkins-Weir Engineers, Inc., for providing construction phase services in the amount of
$1,353,600.00, is attached. Under this Agreement and Authorization Hawkins-Weir Engineers,
Inc., will provide all of the services described above. Funds for this project are available from
the 2012 and 2014 sales tax and use tax bonds issued for the continuation of wet weather sewer
improvements.

Should you or members of the Board have any questions or need any additional
information, please let me know.

attachment

pe: Jeff Dingman

February 18, 2014

62



RESOLUTION NO. S5E

RESOLUTION ACCEPTING THE BID OF AND AUTHORIZING THE MAYOR
TO EXECUTE A CONTRACT WITH BRB CONTRACTORS, INC., FOR
THE MILL CREEK PUMP STATION AND EQUALIZATION TANK

BE IT RESOLVED BY THE BOARD OF DIRECTORS OF THE CITY OF FORT
SMITH, ARKANSAS, that:

SECTION 1: The bid of BRB Contractors, Inc., for the construction of the
Mill Creek Pump Station and Equalization Tank, Project Number 10-01-C1, is hereby
accepted.

SECTION 2: The Mayor is hereby authorized to execute a contract with BRB

Contractors, Inc., for an amount of $12,930,000.00, for performing said construction.

This Resolution adopted this day of February 2014.
APPROVED:
Mayor
ATTEST:
City Clerk

APPROVED AS TO FORM:

npr

February 18, 2014
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INTER-OFFICE MEMO
TO: Ray Gosack, City Administrator DATE: February 7,2014

) -
FROM: Steve Park /r%eclor of Utilities
SUBJECT: Mill Creek Pump Station and Equalization Tank
Project Number 10-01-C1

On February 6, 2014, the city received and opened seven construction bids for the Mill
Creek Pump Station and Equalization Tank. The low bid was submitted by BRB Contractors,
Inc., in the amount of $12,930,000.00. A bid tabulation sheet is attached for your information.

This project is within a series of projects designed to address wet weather overflows that
occur throughout the sanitary sewer collection system. This project will construct a new Mill
Creek sewer pump station for handling both normal and wet weather flows sent to the city’s “P”
Street wastewater treatment plant. Peak wet weather flows will be sent to a new 3.5 million
gallon equalization tank that will be constructed on site. Also, a new electrical building, standby
diesel powered generator and a new access driveway off Navy Road is being constructed. I have
attached an exhibit showing the location of the project.

It is staff’s recommendation that the bid from BRB Contractors, Inc., be accepted and the
Mayor authorized to execute a contract in the amount of $12,930,000.00. Funds for this project
are available from the 2012 and 2014 sales tax and use tax bonds issued for the continuation of
wet weather sewer improvements.

Should you are members of the Board have any questions or need any additional
information, please let me know.

attachment

pc: Jeff Dingman

February 18, 2014
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CERTIFIED BID TABULATION

OWNER: Mill Creek Pump Station and Equalization Tank ENGINEER:

Fort Smith Utility Department 10-01-C1 CDM Smith

3800 Kelley Highway 1401 W Capitol, Suite 230

Forl Smith, AR 72804 Litthe Rock, AR 72201
501-374-1620

CDM Smith Project No.: 2508-82629
Bid Time: 2:00:00 PM CST

Bid Date: 8-Feb-14 = **+:OWEST BIDDER"*
Archer Western JBranco Enterprises, Inc. |BRS C Inc C Heavy Layne Heavy Civil, Inc  |[Van Hom C VEI G [Z
Construction, LLC Contractors Inc
Irving, TX [Neasho, MO Topeka, KS Columins, KS Jacksonville, L. Russellvills, AR Russcllville, AR
NO. | TTEM ary UNIT UNIT COST UNIT COST UNIT COST UNIT COST UNIT COST UNIT COST UNIT COST
1 s Is 14,538,000.00 | § 17,080,000.00 | § 12.820,000.00 | § 13.920,000.00 | § 18,342,000.00 | § 13,855.000.00 | § 16,370,000.00
1 s s 1500000 | § 100,000.00 | § 10,000.00 | § 5,000.00 | $ 1,000,000.00 | § 20,00000 | § 1,000.00
3 14,553,000.00 | § 17,180.000.00 | $ 12,830.000.00 | § 13.925.000.00 | § 19.342.000.00 | § 13,975.000.00 | § 16.371.000.00
~~"LOWEST BIDDER"™ -

COM Bmith

By: Andrew Pownall, P.E. W
W ey

Date: February 7, 2014 e OF AUy,

‘l\{, MWATELRL

&

February 18, 2014
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RESOLUTION NO. 5F

RESOLUTION AUTHORIZING THE MAYOR TO EXECUTE AUTHORIZATION NUMBER TWO
TO THE AGREEMENT WITH HAWKINS-WEIR ENGINEERS, INC., FOR ENGINEERING
SERVICES FOR THE MILL CREEK INTERCEPTOR IMPROVEMENTS - PHASE II
BE IT RESOLVED BY THE BOARD OF DIRECTORS OF THE CITY OF FORT SMITH,
ARKANSAS, that:
SECTION 1: Authorization Number Two with Hawkins-Weir Engineers, Inc., providing
engineering construction phase services for the Mill Creek Interceptor Improvements - Phase II, Project
Number 12-12-EC1, is hereby approved.

SECTION 2: The Mayor is hereby authorized to execute Authorization Number Two in the

amount of $165,000.00, for performance of said services.

This Resolution adopted this day of February 2014.
APPROVED:
Mayor
ATTEST:
City Clerk

APPROVED AS TO FORM:

npr
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RESOLUTION NO. 5G

RESOLUTION ACCEPTING THE BID OF AND AUTHORIZING THE
MAYOR TO EXECUTE A CONTRACT WITH FORSGREN, INC., FOR THE
MILL CREEK INTERCEPTOR IMPROVEMENTS - PHASE II
BE IT RESOLVED BY THE BOARD OF DIRECTORS OF THE CITY OF FORT
SMITH, ARKANSAS, that:
SECTION 1: The bid of Forsgren, Inc., for the construction of the Mill Creek Interceptor
Improvements - Phase II, Project Number 12-12-C1, is hereby accepted.

SECTION 2: The Mayor is hereby authorized to execute a contract with Forsgren, Inc.,

for an amount of $1,917,753.10, for performing said construction.

This Resolution adopted this day of February 2014.
APPROVED:
Mayor
ATTEST:
City Clerk
APPROVED AS TO FORM:

Q&

npr

February 18, 2014
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INTER-OFFICE MEMO

TO: Ray Gosack, City Administrator DATE: February 7, 2014

FROM: Steve Parkd,fjréctor of Utilities
SUBJECT: Mill Creek Interceptor Improvements - Phase II
Project Number 12-12

This project replaces approximately 33 manholes and 7,700 linear feet of the Mill Creek
interceptor sewer. The new interceptor sewer is designed to convey wet weather sewer flows to
the new Mill Creek pump station and equalization tank through pipe sizes ranging from 24- to 36-
inches in diameter. An additional seven manholes and approximately 725 linear feet of 8- to 18-
inch of connecting sanitary sewer mains will also be included within this project. These line
segments have had recurring problems with blockages and lack of capacity which causes sewer
overflows. A location exhibit is attached for your review.

The low bid for the project was submitted by Forsgren, Inc., in the amount of
$1,917,753.10. A bid tabulation sheet showing the bidders and their bid amounts is attached. A
Resolution accepting the bid of and authorizing a contract with Forsgren, Inc., is attached.

Also attached is a Resolution authorizing the Mayor to execute Authorization Number
Two to the Agreement for engineering services with Hawkins-Weir Engineers, Inc., for
construction phase services in the amount of $165,000.00. Funds are available from the 2012

and 2014 sales tax and use tax bonds issued for continuation of wet weather sewer improvements.

Should you or members of the Board have any questions or desire additional information,
please let me know.

attachment

pe: Jeff Dingman

February 18, 2014
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Bid Tabulation Sheet
Project Name
Mill Creek Interceptor Improvements — Phase II
Project Number 12-12-C1

Bid Opening
January 30, 2014
10:00 AM.

Bids Received
Forsgren, Inc.
Fort Smith, AR $1.917.753.10

Rosetta Construction, LL.C
Springfield, MO $2.359.355.00

KAJACS Contractors, Inc.
Maumelle, AR $2.475.000.00

Goodwin & Goodwin, Inc.

Fort Smith, AR $2.571,131.00

Carstensen Contracting, Inc.
Pipestone, MN $2.695.316.75

S & J Construction Co., Inc.
Jacksonville, AR $2.865.893.60

February 18, 2014
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RESOLUTION NO. 5H

RESOLUTION ACCEPTING THE BID OF AND AUTHORIZING THE MAYOR TO
EXECUTE A CONTRACT WITH GOODWIN & GOODWIN, INC., FOR THE “P” STREET
WASTEWATER TREATMENT PLANT EFFLUENT PUMP INSTALLATION
BE IT RESOLVED BY THE BOARD OF DIRECTORS OF THE CITY OF FORT
SMITH, ARKANSAS, that:

SECTION 1: The bid of Goodwin & Goodwin, Inc., for the construction of the “P” Street
Wastewater Treatment Plant Effluent Pump Installation, Project Number 12-17-C2, is hereby
accepted.

SECTION 2: The Mayor is hereby authorized to execute a contract with Goodwin &

Goodwin, Inc., for an amount of $87,680.00, for performing said construction.

This Resolution adopted this day of February 2014.
APPROVED:
Mayor
ATTEST:
City Clerk
APPROVED AS TO FORM:

Qoo

npr
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INTER-OFFICE MEMO
TO: Ray Gosack, City Administrator DATE: February 10,2014
FROM: Steve Parke,/Diréctor of Utilities

SUBJECT: "P" Street Wastewater Treatment Plant
Effluent Pump Installation - Project Number 12-17-C2

The current “P” Street wastewater treatment plant effluent pump station, which is used to
maintain plant discharge during flooding conditions on the Arkansas River, has only one pump
with a capacity to pump 24 million gallons a day. This project is to install a second pump that
has already been purchased. The second pump will increase the pumping capacity to 45 million
gallons a day. This pumping rate matches the peak wet weather biological treatment capacity of
the “P” Street treatment plant. The attached exhibit shows the project area.

The low bid for the project was submitted by Goodwin & Goodwin, Inc., in the amount of
$87,680.00. A bid tabulation sheet is attached for you to review. Funds for this work are
identified within the 2008 revenue bonds and it is my recommendation that the contract be
approved.

Should you or members of the Board have any questions or need additional information,
please let me know.

attachment

pe: Jeff Dingman

February 18, 2014
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Bid Tabulation Sheet

Project Name
“P” Street Wastewater Treatment Plant Effluent Pump Installation

Project Number 12-17-C2

Bid Opening
February 3, 2014
2:00 P.M.

Bids Received

Goodwin & Goodwin, Inc.
Fort Smith, AR $87.680.00

February 18, 2014
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MEMORANDUM

TO: Mayor and Board of Directors
FROM:  Wendy Beshears, Administrative Assistant
DATE:  February 11,2014
SUBIJECT: Electric Code Appeals Board
The terms of Marvin Matlock and Bill Kirk of the Electric Code Appeals Board will
expire March 31, 2014. Mr. Matlock and Mr. Kirk wishes to be reappointed to this board.
There are no other applicants available at this time.

Appointments are by the Board of Directors, two appointment are needed. The term
will expire March 31, 2019.

623 Garrison Avenue
P.O. Box 1908
Fort Smith, Arkansas 72902
. (479) 785-2801
Administrative Offices FAX (479) 784-2430

Prlnlcdl.gn 100% Rt’fédét(‘ﬂﬂwr
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Electric Code Appeals Board

The Electric Code Appeals Board has the authority to hear appeals from anyone who
wishes to appeal the decision of the City official enforcing the City's Electrical Code. Upon
hearing the appeal, the Board of Appeals may modify or reverse the interpretation of the
electrical inspector.

The Board consists of five members who are qualified by experience and training to pass
on matters pertaining to electrical installation and materials and who are actively engaged in a
business related to the building industry, and two members who are citizens at large.

The members are appointed by the Board of Directors and serve five year terms. The
Board meets on call.

Date Term

Appointed Expires
Marvin Matlock 04/20/04 03/31/14
Electrical Contractor
3211 South 32 Street (03)
646-5858 (h)
646-6083 (w)
Frank Glidewell 03/18/86 03/31/16
Glidewell Electric
10409 Castleton (03)
452-2971(w)
frankglidewell@yahoo.com
Tommy Hill 03/15/11 03/31/16
Matlock Electric Company
3324 Vicksburg (03)

646-6083 (w)
tommy@matlock-electric.com

Charles A. Uerling 03/18/97 03/31/17
E D M Consulting Engineers

P.O. Box 3290 (13-3290)

782-2127 (h)

Thomas F. McAllister 03/16/93 03/31/18
Thomas Electric, Inc.

5505 Gordon Lane (03)

783-1019 (w)

February 18, 2014 77



Citizens at Large:

Bill Kirk, P. E.
1514 North 57 Terrace (04)
452-0022 (h)

Jerald W. Walrod
2105 Garner Ln (01)
782-8600 (w)

04/20/04

03/15/05

February 18, 2014
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03/31/18
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CITY OF FORT SMITH
Application for City Boards/Commissions/Committees

Note: As an applicant for a City Board, Commission or Committee, your name, address
and phone number will be available to the press and the public. You will be
contacted before any action is taken on your appointment.

Date:

Name: mat‘\] ﬂ L W\O\k\(‘)ﬁ k Home Telephone: &L\“c\\ loM‘o 5 8 5 8

Home Address:
Zip: '\ Q i() 5

Occupation: \\Lﬂr\-i'ﬁq (9

H ;): ZSQCH S\ Work Telephone: Dgthfgé

Email: (Nate oo € aol.cOM

HLoNe v ﬁ\m& \&e k e loctria GOH\D dnc,

(If retired, please indicate former occupation or profession)

Education: Mgstepr tloetpl AR

Professional and/or Community Activities:

Additional Pertinent Information/References:

Are you a registered voter in the City of Fort Smith? Yes Y  No
Have you ever been convicted of a felony, misdemeanor, DWI/DUI or other serious traffic offense?

Yes NO & )

If yes, please identifv the offense and the approximate date. A “yes” answer will not antamatically ==c-t-de

you from consi

Drivers License

Date of Bir is

information will

I am interested in serving on the (please check):

() Audit Committee

() Advertising & Promoting Commission

() Airport Commission

() Animal Services Advisory Board

() Arkansas Fair & Exhibition Facilities Bd
() Benevolent Fund Board

() Bldg. Bd. Of Adjustment and Appeals

() Central Business Improvement District

() Comprehensive Plan Steering Committee
() Convention Center Commission

() Civil Service Commission

() Community Development Advisory Com.
() County Equalization Board

W Electric Code Board of Appeals

() Fire Code Board of Appeals & Adjustments
() Historic District Commission

() Housing Assistance Board

al back ground check of all applicant

(OHousing Authority

() Library Bd of Trustees

() Mechanical Bd of Adjustments and Appeals
() Oak Cemetery Commission

() Outside Agency Review Panel

() Parking Authority

() Parks & Recreation Commission

() Planning Commission

() Plumbing Advisory Board

() Port Authority

() Property Owners Appeals Board

() Sebastian County Reg. Solid Waste Mgmt. Bd.
() Sister Cities Committee

() Transit Advisory Commission

() Residential Housing Facilities Board

February 18, 2014
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CITY OF FORT SMITH
Application for City Boards/Commissions/Committees

Note: As an applicant for a City Board, Commission or Committee, your name, address
and phone number will be available to the press and the public. You will be
contacted before any action is taken on your appointment.

Date: /—17“5?

Name: W’ LL[A M /3- /{(ﬂk Home Telephone: I,L_fa_ - o622

v
Home Address: 2 8 /¢ A7 5 2 Tc.h Work Telephone: »=—=

Zipp__ 2 POl Email: WéKTrk 1_2_&‘-\-\ Comwm

Occupation: V772 / Zn Vv  2MANA &’EK rPF
(If retired, please inflicate former occupation or profession)
Education: MARITERr (w Bor i AMNE Ir M REBA

Professional and/or Community Activities: PR of~e e/ on ( & Ay h,

RoT 4 /?/V Moo </VicS

Additional Pertinent Information/References:

Are you a registered voter in the City of Fort Smith? @ No

Have you ever been convicted of a felony, misdemeanor, DWI/DUI or other serious traffic offense?
Yes \

If yes, please identify the offense and the approximate date. A “yes” answer will not automatically
preclude you fror

consideration._ ]
Drivers License_ Date of Birtk
information will b ck ground check of all applicants)

I am interested in serving on the (please check):

( ) Audit Committee () Library Bd of Trustees

() Advertising & Promoting Commission () Mechanical Bd of Adjustments and Appeals
() Airport Commission () Oak Cemetery Commission

() Arkansas Fair & Exhibition Facilities Bd () Outside Agency Review Panel

() Benevolent Fund Board (») Parking Authority

() Bidg. Bd. Of Adjustment and Appeals () Parks & Recreation Commission

() Central Business Improvement District () Planning Commission

() Convention Center Commission () Plumbing Advisory Board

() Civil Service Commission () Port Authority

() Community Development Advisory Com. () Property Owners Appeals Board

() County Equalization Board () Sebastian County Reg. Solid Waste Mgmt. Bd.
OCElectric Code Board of Appeals & Appeals () Sister Cities Committee

() Fire Code Board of Appeals & Adjustments () Transit Advisory Commission

() Historic District Commission () Residential Housing Facilities Board

() Housing Assistance Board () Comprehensive Plan Steering Committee

() Housing Authority

February 18, 2014
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MEMORANDUM

TO: Mayor and Board of Directors
FROM: Wendy Beshears, Administrative Assistant
DATE: . February 11,2014
SUBJECT: Parking Authority ’

The term of Loretta Parker of the Parking Authority has expired December 31, 2013. Ms.
Parker does not wish to be reappointed at this time.

The applicant available is:

Tiffany Parker 5201 Hardscrabble Way

Appointments are by the Mayor confirmed by the Board of Directors, one
appointment is needed. The term will expire February 18, 2019.

623 Garrison Avenue
P.O. Box 1908
Fort Smith, Arkansas 72902
(479) 785-2801 )
Administrative Offices FAX (479) 784-2430

Prin lccl:(gblr(ej)a"/‘;)ﬁq%fba .{)apcl
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Parking Authority

The Parking Authority is authorized to supervise and control all matters pertaining to the

parking of vehicles within the City.

The Parking Authority consist of five members appointed by the Mayor with the approval
of the Board of Directors for five year terms. Members shall be qualified electors of the city and
cannot hold any elective office of city, county, or state. The Parking Authority meets on call.

Loretta Parker
2720 S. Waldron (03)
452-4224 (h)

John Moates

Proprietor

7408 Millennium Drive (16)
221-2083 (w)

926-3122 (h)

john@blazenburrito.com

Linda K. Gurlen

P.O. Box 180262 (18)
646-8535 (h)
479-424-1152 (w)
lgurlen@cox.net

Kyle W. Gilliam

11801 Southcrest Drive (16)
648-2909 (h)

573-1651 (w)

kgilliam(@arvest.com

Stuart Ghan

4700 South U Street (03)
226-2626 (h)

478-6161 (w)

DATE

APPOINTED

12/16/03

05/20/08

01/23/08

03/20/12

02/19/13

February 18, 2014

TERM
EXPIRE

12/31/13

12/31/14

12/31/17

12/31/17

02/19/18
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JAN-23-2814 BS:17 FROM:

M. Wendy (hetheaps

TO: 147978424308 P.1-1

CITY OF FORT SMITH
Application for City Boards/Commissions/Committees

Note: As an applicant for & City Board, Commission or Comrmittee, your name, address
and phone number will be available to the press and the public. You will be
contacted before any action is taken on your appointment.

Name: Waﬂ\l pﬁﬂLﬁ'—‘(

Horme Address

zio: (L. V740

Oceupation: 5_

Date:“'“‘f'll‘\’ —
Home Telephone: Uiqq q‘% qOB

Work Te!ephane‘l'lflq ’]3?"3 J-?)
Emau:d&@mtm%a.),ﬂmamﬁ Covt]
a4t

(If retired, pleasg indicate former occughtion o, %:r ssion)

Educatjon: “1'@&( Cﬂ“‘éﬂ-{.n ({)% W\ U'pf

Professional and/or Community Acnvmes :EP& b.Q:V\ L h\}s6ww_$(:_dﬂm n

~Pnrov~er ’azwmﬁh

Additional Pcmncntlnfurmatmn/ﬂeferenceq &WW\ C_M 'rf'—(/ﬂ.Lch\ C‘lﬂ{;ﬁﬂ/

_bf.bm_\.&iffaﬂma

v,

0—-—-—

Have you ever been convjefed of a felony, misdemeanor, DWI/DUIL or ather serious tralfic offense?

Are you a registered vc:tjzin(me City of Fort Smith? Yes_~

Yes_ NO_~_

If' yes, please identify the the offense and the approximate date. A “yes” answer will not automatically

preclude you from

consideration,

Drivers License_{
inlormation will be

Tam interested in serving on Lhe (please check):

( ) Audit Comminee

{ ) Advertising & Promoting Conmission

{ ) Alrport Commisgion

{ ) Arknnsng Foir & Exhibition Facilities 13d

( ) Bencvolent Pund Roard

( ¥ Bldg. Pd. OF Adjustment and Appenls

{ ) Central Buginess Improvement District

() Convention Centor Comimizsion

() Civil Service Commission

() Community Development Advisory Com,
() County Equulizution Bogrd

() Eloctric Code Bonrd of Appeuls & Appenly
() Fire Code Roard of Appenls & Adjustments
( ) Historic District Commission

() Housing Assistance Board

( ) Mausing Authority

Date of Birtl

ground check of all applicants,

() Library Bd of Trustees

() Mechunicel Nd of Adjustments and Appeals
() Ook Cemetery Commission

{) Qutside Agency Review Panel

(\H‘:lrkma Authority

() Parks & Recrention Commission

( ) Planning Commission

() Plumbing Advisory Board

() Port Authority

( ) Property Owners Appenls Board

() Schagtian County Lteg. Solid Waste Mgmt. Bd,
() Sister Citice Committog

() Transit Advisoty Commission

( ) Residential Housing Fucilitics Board

{) Comprehensive Plun Steering Commillae

February 18, 2014
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The
City

Of

PO&;h

\RKANSAS

MEMORANDUM

TO: Mayor and Board of Directors
FROM: Wendy Beshears, Administrative Assistant
DATE: | February 11,2014

SUBJECT: Plumbing Advisory Board

The term of Jan Taylor of the Plumbing Advisory Board will expire February 28, 2014.
Mr. Taylor wishes to be reappointed to this board.

There are no other applicants available at this time.

Appointments are by the Board of Directors, one appointment is needed. The term will
expire February 28, 2018.

623 Garrison Avenue
P.O. Box 1908
Fort Smith, Arkansas 72902
(479) 785-2801
Administrative Offices FAX (479) 784-2430

Pnnh.dlfn 100% Rc,f;écl% ﬂvcr
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Plumbing Advisory Board

The Plumbing Advisory Board is authorized to serve the City in an advisory capacity in
the formulation of rules and regulations regarding plumbing in the City; to hear appeals to the
City's inspecting officials regarding plumbing and gas fitting codes and ordinances; to prepare
and conduct examinations for the issuance of Fort Smith master and journeyman plumber's and
gas fitter's license under certain conditions.

The Board consists of two licensed master plumbers, a licensed registered mechanical or
sanitary engineer, a licensed registered architect, two citizens at large, and a designated
representative of the Health Department of the City. With the exception of the Health
Department representative who serves for an indefinite term, all other members are appointed by
the Board of Directors for four-year terms.

The Plumbing Advisory Board supersedes the Plumbers Examining Board. The Board
meets on call.

Date Term
Appointed Expires
Jason Davis 06/24/09 Indefinite
3112 South 70 Street (03)
452-8600
Health Department
Herbert V. Davis 02/18/86 02/28/14
2908 Reeder (03)
Professional Engineer
782-0474 (w)
Scott Hathaway 02/17/98 02/28/14
602 Garrison, Suite 800 (01)
452-8922 (w)
471-7688 (h)
Architect
Charles L. (Woody ) Shank 04/07/92 02/28/16

7205 South Q Street (03)

Mechanical Contractor & Licensed Master Plumber
461-7556( ¢)

478-9339 (w)

February 18, 2014
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Plumbing Advisory Board continued-

Citizens at Large:

Jan Taylor 03/15/05
Plumber

5203 Moody Dr (03)

484-0984 (h)

452-3142 (w)

Matthew Blaylock 08/21/07
9 Free Ferry North (03)

452-0879 (h)

782-3124 (w)

Alan Q. Anderson 02/17/09
Master Plumber

7221 Free Ferry (03)

461-0418 (h)

782-5059 (w)

AlanAnderson@mellies.org

February 18, 2014

02/28/14

02/28/16

02/28/17
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01/22/2014

15:10 #4487 P.002/002

CITY OF FORT SMITH
Application for City Boards/Commissions/Committees

Note: As an applicant for a City Board, Commission ot Comimitlee, your name, address
and phone number will be avajlable 1o the press and the public, You will be
contacted before any action is taken on your appointment.

Date: /- 2L /.‘/
Name: ¢ E’Q 1) l;slltg

Home Telephone: 479 ¢ » 3.5/
Home Address: £ 2#.3 Shee De, [JR . Work Telephone: _ 4727 *v _~ &§2 ~3/Yo

Zip:_72 9 =

Email: WJAx TBy jorz S5 & BT LT

Occupation: _’-Pimg
(1f retired, plesse indicate former occupation or profession)

Education: (}1141 &  Schuonl

Professional and/or Community Activities:

Additional Pettinent Information/References:

Are you a registered voter in the City of Fort $mith? Yes No
Have you ever been ODW a felony, misdemeanor, DWL/DUI or other serious traflic offensc?

Yes NO

If ycs, pleasc identify the offense and the approximate date. A “yes™ answer will not automatically

preclude voufrom — :
consideration,

Drnvers License

Date of Biz

information will be use to conduet a criminal back ground check of all applican

1 am interested in serving on the (please check):

{ ) Andit Committes

( ) Advertising & Promoting Commission

() Arport Commission

() Arkansas Fair & Exhibition Facilities Bd
() Benevelent Fund Board )

() Bldg. Bd Of Adjustment and Appeals

() Central Business Improvement District

{ ) Convention Center Conunission

() Civil Service Commission

() Commumity Development Advisory Com.
{ ) County Equalization Board

{ ) Electric Code Board of Appeuls & Appeals
( ) Fire Code Board of Appeais & Adjustnents
{ ) Historic District Commission

( ) Housing Assistance Boatd

{ ) Housing Authority

( ) Library Bd of Trustoes

( ) Mechanical Bd of Adjustments and Appeals
() Qak Cemetery Commission

() Outside Agency Review Panel

( ) Parking Authority

() Parks & Rocrcation Commission

() Planming Commission

@ Plumbing Advisory Board

() Port Authority

{ ) Property Owners Appeals Board

( ) Sebastian County Reg. Solid Waste Mgmt. Bd.
( ) Sister Cities Committee

{ ) Transit Advisory Cormmission

{ ) Residentia! Housing Facilides Board

( ) Comprehensive Plan Steering Committes

February 18, 2014
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Th c JE Board of Directors

Ci ty Ward 1 - Keith Lau
Of ‘;g I Mayor — Sandy Sanders Ward 2 — Andre’ Good

= i Ward 3 — Mike Lorenz

City Administrator — Ray Gosack Ward 4 — George Catsavis
° At Large Position 5 — Pam Weber

Sml City Clerk — Sherri Gard At Large Position 6 — Kevin Settle

At Large Position 7 — Philip H. Merry Jr.
ARKANSAS

AGENDA ~ Summary

Fort Smith Board of Directors
REGULAR MEETING

February 18, 2014 ~ 6:00 P.M.
Fort Smith Public Schools Service Center
3205 Jenny Lind Road

THIS MEETING IS BEING TELECAST LIVE ON THE GOVERNMENT ACCESS CHANNEL 214

INVOCATION & PLEDGE OF ALLEGIANCE
Father John Antony, Immaculate Conception Catholic Church

ROLL CALL
All present  (Mayor Sanders presiding)

PRESENTATION BY MEMBERS OF THE BOARD OF DIRECTORS OF ANY ITEMS
OF BUSINESS NOT ALREADY ON THE AGENDA FOR THIS MEETING

(Section 2-37 of Ordinance No. 24-10)
Information available by viewing rebroadcast of the meeting on the City Access Channel
214 or City website

APPROVE MINUTES OF THE FEBRUARY 4, 2014 REGULAR MEETING
Unanimously approved as written

ITEMS OF BUSINESS:

1. Resolution approving a contingent fee agreement with Baron and Budd, P.C. and
the Sims Law Office regarding the pursuit of claims against
Whirlpool Corporation for TCE pollution ~ Merry / Weber placed on agenda at
the February 11, 2014 study session ~
Defeated 2 in favor (Weber & Merry), 5 opposed (Lau, Good, Lorenz, Catsavis
and Settle)

Ordinance amending Ordinance No. 16-94 (correction of 1994 annexation legal
description)
Approved 7 in favor, 0 opposed / Ordinance No. 17-14




Ordinance amending Section 16-15 of the Fort Smith Municipal Code regarding
the required number of Property Owners Appeal Board members to constitute a
quorum

Approved 7 in favor, 0 opposed / Ordinance No. 18-14

Resolution of the Board of Directors of the City of Fort Smith certifying local
government endorsement of business to participate in the Tax Back Program (as
authorized by Section 15-4-2706(d) of the Consolidated Incentive Act of 2003)
(Butler & Cook, Inc.)

Approved 7 in favor, 0 opposed / Resolution No. R-11-14

Consent Agenda

A.

Resolution to accept the bids and authorize a contract for the construction
of Drainage Improvements, Project No. 12-06-C2 ($630,662.58 /
Engineering Department / Budgeted — Sales Tax Program Fund)
Approved 7 in favor, 0 opposed / Resolution No. R-12-14

Resolution approving priorities for the 2015 session of the Arkansas
General Assembly ~ Merry / Good placed on agenda at the February 11,
2014 study session ~

Approved 7 in favor, 0 opposed / Resolution No. R-13-14

Resolution authorizing Change Order No. 2 to the contract with Crawford

Construction Company for the Chaffee Crossing Water Supply
Improvements — Pump Station ($6,617.63 / Utility Department / Budgeted
— 2012 Sales and Use Tax Bonds)

Approved 7 in favor, 0 opposed / Resolution No. R-14-14

Resolution authorizing the Mayor to execute an agreement and
Authorization No. 1 with Hawkins-Weir Engineers, Inc. for providing
engineering services associated with the Mill Creek Pump Station and
Equalization Tank ($1,353,600.00 / Utility Department / Budgeted — 2012
Sales and Use Tax Bonds)

Approved 7 in favor, 0 opposed / Resolution No. R-15-14

Resolution accepting the bid of and authorizing the Mayor to execute a
contract with BRB Contractors, Inc. for the Mill Creek Pump Station and
Equalization Tank ($12,930,000.00 / Utility Department / Budgeted -
2012 Sales and Use Tax Bonds)

Approved 7 in favor, 0 opposed / Resolution No. R-16-14

Resolution authorizing the Mayor to execute Authorization No. 2 to the
agreement with Hawkins-Weir Engineers, Inc. for engineering services for
the Mill Creek Interceptor Improvements — Phase Il ($165,000.00 / Utility
Department / Budgeted — 2012 Sales and Use Tax Bonds)

Approved 7 in favor, 0 opposed / Resolution No. R-17-14

February 18, 2014 Regular Meeting |




Resolution accepting the bid of and authorizing the Mayor to execute a
contract with Forsgren, Inc. for the Mill Creek Interceptor Improvements —
Phase Il ($1,917,753.10 / Utility Department / Budgeted - 2012 Sales and
Use Tax Bonds)

Approved 7 in favor, 0 opposed / Resolution No. R-18-14

Resolution accepting the bid of and authorizing the Mayor to execute a
contract with Goodwin & Goodwin, Inc. for the “P” Street Wastewater
Treatment Plant effluent pump installation ($87,680.00 / Utility
Department / Budgeted — 2008 Revenue Bonds)

Approved 7 in favor, 0 opposed / Resolution No. R-19-14

OFFICIALS FORUM ~ presentation of information requiring no official action
(Section 2-36 of Ordinance No. 24-10)
> Mayor

> Directors

> City Administrator
Information available by viewing rebroadcast of the meeting on the City Access Channel
214 or City website

EXECUTIVE SESSION (approximately 6:37 p.m.)

Appointments: ELECTRIC CODE APPEALS BOARD
Bill Kirk (reappointment)
Marvin Matlock (reappointment)
Terms expire March 31, 2019

PARKING AUTHORITY
Tiffany Parker
Term expires February 18, 2019

PLUMBING ADVISORY BOARD
Jan Taylor (reappointment)
Term expires February 28, 2018

ADJOURN
6:41 p.m.

February 18, 2014 Regular Meeting |




MINUTES OF THE BOARD OF DIRECTORS REGULAR MEETING
TUESDAY ~ FEBRUARY 18, 2014 ~ 6:00 P.M.
FORT SMITH PUBLIC SCHOOLS SERVICE CENTER

The meeting was called to order by Mayor Sandy Sanders, presiding. Invocation
was given by Father John Antony of Immaculate Conception Catholic Church, followed
by the Pledge of Allegiance. On roll call the following members of the Board were
present: Directors Keith Lau, Andre’ Good, Mike Lorenz, George Catsavis, Pam Weber,
Kevin Settle and Philip H. Merry, Jr. The Mayor declared a quorum present.

The Mayor inquired if any Board member had any item of business to present
that was not already on the agenda. There was none presented. |

Mayor Sanders recognized Matthew Dawkins from Boy Scout Troop 110, who
was in attendance to earn his Citizenship in the Community merit badge.

The minutes of the February 4, 2014 regular meeting were presented for
approval. Settle, seconded by Lorenz, moved approval of the minutes as written. The
members all voting aye, the Mayor declared the motion carried.

Iltem No. 1 was a resolution approving a contingent fee agreement with Baron
and Budd, P.C. and the Sims Law Office regarding the pursuit of claims against
Whirlpool Corporation for TCE pollution ~ Merry / Weber placed on agenda at the
February 11, 2014 study session ~

City Administrator Ray Gosack briefed the Board on the item as discussed and
requested at the February 11, 2014 study session. The resolution originally presented
authorized an agreement with only the Sims Law Office; however, such as been revised
to include the law firm of Baron and Budd, P.C. The proposed resolution authorizes an
agreement to address the arrangement for compensation and the process in which

litigation will proceed to pursue claims against Whirlpool Corporation for TCE



February 18, 2014 Regular Meeting

contamination. The city attorney has provided information about the pollution
enforcement case in lllinois, Fort Smith ordinances, and the state law regarding the
statute of limitations. Currently, it is uncertain whether the proposed litigation will
proceed criminally or civilly. Regardless, each possibility maintains its own set of
decisions and consequences, all of which will require consideration by the Board after
Ms. Sims conducts her research and offers a recommendation. The city attorney and
city prosecutor will likely need to have input on such matters.

Director Merry expressed his desire to hold firm to the rule of law citing such
applies to everyone; therefore, Whirlpool Corporation should be held accountable for
the contamination. Due to such, he spoke in favor of the proposed measure citing
various local attorneys have also indicated approval of the prospect that the City of Fort
Smith may pursue litigation.

Director Settle advised considerable thought has gone into how he will vote on
the proposed item and has considered the effect such will have regarding the future
industries that will inhabit the property, as well as the affected homeowners. Much
certainty was conveyed that approval of this proposed agreement will hinder the
homeowner’s ongoing litigation and stifle future industries occupancy of the property.
He further noted that contamination violations are strictly regulated by state and federal
agencies; therefore, he spoke in opposition of the proposed item.

Director Good noted concurrence with Director Settle’s comments. If the
proposed resolution is approved and the City receives a settlement, the City is
prohibited by law to distribute said funds to private individuals, i.e. the affected
homeowners. He also conveyed opposition to the proposed resolution.

Good, seconded by Lau, moved adoption of the resolution as revised. Prior to the

vote, Director Weber inquired if settlement proceeds may be utilized to purchase the



February 18, 2014 Regular Meeting
homeowners properties to build a city park whereby Administrator Gosack advised such
is a permissible use of said funds.

Director Weber further conveyed much discontent with Whirlpool Corporation
citing their failure to address the contamination in a timely manner. Due to such and
because a motion to adopt is on the floor, she indicated her intent to vote in favor of the
item; however, she noted her preference to table the item to allow additional and more
thorough review of the item.

Mayor Sanders implied opposition to the City utilizing settlement funds to
purchase the affected properties by simply stating “Whirlpool should purchase the
properties.”

Director Lau reminded all of the legal opinion provided by the city attorney citing
a potential difficulty in applying the existing language of current ordinances to the
Whirlpool situation. A city’s responsibility is to promote business by being fair and
equitable to all companies as well as ensure the safety and welfare of its citizens.
Great concern was expressed alleging approval of the proposed resolution will send a
bad message to potential businesses contemplating coming to Fort Smith and that such
could be detrimental to the lawsuit filed by the affected homeowners. Due to such, he
also spoke in opposition to the item.

The motion remaining on the floor, the members voted as follows: ayes — Weber
and Merry; nays — Lau, Good, Lorenz, Catsavis and Settle. The Mayor declared the
motion defeated.

Item No. 2 was an ordinance amending Ordinance No. 16-94 (correction of 1994
annexation legal description).

Administrator Gosack briefed the Board on the item advising such is merely to

correct an error in the legal description included within Ordinance No. 16-94, which
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annexed property near Old Greenwood Road and Zero Street in 1994. Staff discovered
the error while reviewing the zoning boundary lines in the subject area; therefore and in
order to correct the city boundary as per the 1994 annexation petition, he recommended
approval of the item.

Settle, seconded by Good, moved adoption of the ordinance. The motion
included suspending the rule to allow the three (3) full readings of the ordinance to be
by caption and for the readings to occur on the same date. The City Clerk read the
ordinance for its readings and the members all voting affirmatively, the Mayor declared
the motion carried and the ordinance was adopted and given Ordinance No. 17-14.

ltem No. 3 was an ordinance amending Section 16-15 of the Fort Smith
Municipal Code regarding the required number of Property Owners Appeal Board
members to constitute a quorum.

City Clerk Sherri Gard briefed the Board on the item advising the Property
Owners Appeal Board (POAB) consists of five (5) members; however, the Fort Smith
Municipal Code specifically states that four (4) members constitute a quorum. The
POAB discussed the matter at their February 10, 2014 meeting and voted four (4) in
favor and zero (0) opposed to recommend the number required to constitute a quorum
be reduced from four (4) to three (3) members.

Merry, seconded by Good, moved adoption of the ordinance. The motion
included suspending the rule to allow the three (3) full readings of the ordinance to be
by caption and for the readings to occur on the same date. The City Clerk read the
ordinance for its readings and the members all voting affirmatively, the Mayor declared
the motion carried and the ordinance was adopted and given Ordinance No. 18-14.

ltem No. 4 was a resolution of the Board of Directors of the City of Fort Smith

certifying local government endorsement of business to participate in the Tax Back
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Program (as authorized by Section 15-4-2706(d) of the Consolidated Incentive Act of
2003) (Butler & Cook, Inc.).

Deputy City Administrator Jeff Dingman briefed the Board on the item advising
such is per the request from the Arkansas Economic Development Commission and the
Fort Smith Regional Chamber of Commerce on behalf of Butler & Cook, Inc., who plans
to expand its current facility located at 8307 Ball Road in Fort Smith. The expansion is
an $11.2 million investment and will add 45 new jobs to the region. Participation in the
Tax Back Program allows for new or expanding businesses to request refunds of sales
taxes paid on building materials, new equipment and other eligible expenses incurred
due to construction and/or expansion, and requires governmental endorsement.
Participation requires approval from the governing body; therefore, he recommended
approval of the proposed resolution.

Director Settle conveyed much gratitude to Administration and staff for their work
on the matter citing the Tax Back Program is a good tool to foster aid for local
businesses to expand.

Lau, seconded by Lorenz, moved adoption of the resolution. The members all
voting affirmatively, the Mayor declared the motion carried. Settle, seconded by Lau,
moved adoption of Section 3 the emergency clause. The members all voting
affirmatively the Mayor declared the motion carried and the resolution and emergency
clause were adopted and given Resolution No. R-11-14.

The Consent Agenda (Item No. 5) was introduced for consideration, the items
being as follows:

A. Resolution to accept the bids and authorize a contract for the

construction of Drainage Improvements, Project No. 12-06-C2

($630,662.58 / Engineering Department / Budgeted — Sales Tax
Program Fund)
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B. Resolution approving priorities for the 2015 session of the Arkansas
General Assembly ~ Merry / Good placed on agenda at the
February 11, 2014 study session ~

C. Resolution authorizing Change Order No. 2 to the contract with
Crawford Construction Company for the Chaffee Crossing Water
Supply Improvements — Pump Station ($6,617.63 / Ultility
Department / Budgeted — 2012 Sales and Use Tax Bonds)

D. Resolution authorizing the Mayor to execute an agreement and
Authorization No. 1 with Hawkins-Weir Engineers, Inc. for providing
engineering services associated with the Mill Creek Pump Station
and Equalization Tank ($7,353,600.00 / Utility Department /
Budgeted — 2012 Sales and Use Tax Bonds)

E. Resolution accepting the bid of and authorizing the Mayor to
execute a contract with BRB Contractors, Inc. for the Mill Creek
Pump Station and Equalization Tank ($72,930,000.00 / Utility
Department / Budgeted - 2012 Sales and Use Tax Bonds)

F. Resolution authorizing the Mayor to execute Authorization No. 2 to
the agreement with Hawkins-Weir Engineers, Inc. for engineering
services for the Mill Creek Interceptor Improvements — Phase |l
($165,000.00 / Utility Department / Budgeted — 2012 Sales and
Use Tax Bonds)

G. Resolution accepting the bid of and authorizing the Mayor to
execute a contract with Forsgren, Inc. for the Mill Creek Interceptor
Improvements — Phase |l ($1,917,753.10 / Utility Department /
Budgeted - 2012 Sales and Use Tax Bonds)

H. Resolution accepting the bid of and authorizing the Mayor to
execute a contract with Goodwin & Goodwin, Inc. for the “P” Street
Wastewater Treatment Plant effluent pump installation ($87,680.00
/ Utility Department / Budgeted — 2008 Revenue Bonds)

With regard to ltem No. 5B, the following individual was present to address the Board:

° David Harris
Fort Smith, Arkansas

Re: Regarding “Sales Tax Bond Election Ballot Questions”, he
simply noted that combining popular and unpopular ballot
guestions into a one-vote option is an easy way for cities to
ensure voter approval of the unpopular measure.
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Catsavis, seconded by Settie, moved adoption of all consent agenda items. The
members all voting affirmatively, the Mayor declared the motion carried and the
resolutions were adopted and numbered R-12-14 through R-19-14 respectively.

Mayor Sanders opened the Officials Forum with the following comments offered:

> Mayor Sanders

Re: Conveyed today’'s announcement that the Fort Smith
Regional Health Foundation will move forward with the
development of a College of Osteopathic Medicine, which
will be located near Chad Colley Boulevard at Chaffee
Crossing. The Fort Chaffee Redevelopment Authority
(FCRA) donated approximately 200 acres for the
development, which anticipates 150 students per year. Such
will bring 65 high-paying jobs and various other jobs to the
region and is anticipated to boost the local economy by $75
to $100 million.

> Director Settle

Re: Announced the University of Arkansas Fort Smith Lions
basketball teams will play Thursday, February 20 and
Saturday, February 22, 2014 at UAFS Stubblefield Center;
therefore, he encouraged all to attend.

The Board entered into executive session at approximately 6:37 p.m. and after
reconvening, Mayor Sanders announced the following appointment nominations:

ELECTRIC CODE APPEALS BOARD
Bill Kirk (reappointment)
Marvin Matlock (reappointment)
Terms expire March 31, 2019

PARKING AUTHORITY
Tiffany Parker
Term expires February 18, 2019

PLUMBING ADVISORY BOARD
Jan Taylor (reappointment)
Term expires February 28, 2018

Lau, seconded by Merry, moved acceptance of the appointment nominations.

The members all voting aye, the Mayor declared the motion carried.
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There being no further business to come before the Board, Settle moved that the
meeting adjourn. The motion was seconded by Lau, and the members all voting aye,

the Mayor declared the motion carried and the meeting stood adjourned at 6:41 p.m.

APPROVED:
- /~mwayor
ATTEST:
City Clerk
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