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AGENDA  
Fort Smith Board of Directors 

Regular Meeting 
June 4, 2013 ~ 6:00 P.M. 

Fort Smith Public Schools Service Center  
3205 Jenny Lind Road 

 
THIS MEETING IS BEING TELECAST LIVE ON THE GOVERNMENT ACCESS CHANNEL 6 
 
INVOCATION & PLEDGE OF ALLEGIANCE 
 
ROLL CALL 
 
PRESENTATION BY MEMBERS OF THE BOARD OF DIRECTORS OF ANY ITEMS 
OF BUSINESS NOT ALREADY ON THE AGENDA FOR THIS MEETING 

(Section 2-37 of Ordinance No. 24-10) 
 
APPROVE MINUTES OF THE MAY 21, 2013 REGULAR MEETING  
 
ITEMS OF BUSINESS:  
 
1. Items relative to an appeal of the Planning Commission’s decision affirming the 

Planning Department’s administrative determination regarding request for 
outdoor advertising signs   (Appeal of RAM Outdoor Advertising)   

 
A. Resolution approving an appeal of an administrative determination 
 regarding Section 27-704-4 of the Unified Development Ordinance 

 
B. Resolution affirming the action of the Planning Commission denying the 
 appeal of an administrative determination regarding Section 27-704-4 of 
 the Unified Development Ordinance 

 
2. Ordinance rezoning identified  property and amending the zoning map (from Not 

Zoned to Industrial Light (I-1) by classification located at 7700 Chad Colley 
Boulevard)    
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3. Ordinance rezoning identified property and amending the zoning map (from 
Transitional (T) to Commercial Heavy (C-5) by extension located at 8100 Rogers 
Avenue)  

 
4. Ordinance amending the 2009 Unified Development Ordinance of the City of Fort 

Smith  (administrative and editorial changes) 
 

5. Consent Agenda 
 
A. Resolution accepting special warranty deeds from Sebastian County for 

property associated with the aquatics and softball field projects at Ben 
Geren Regional Park      
 

B. Resolution authorizing execution of amendment to donation agreement  
(Harry E. Kelly Park)   
 

C. Resolution accepting the project as complete and authorizing final 
payment to Forsgren, Inc. for the Sunnymede Basin Neighborhood and 
Ramsey Tributary Sewer Improvements  ($117,987.29 / Utility Department 
/ Budgeted – 2012 Sales and Use Tax Bonds)   
 

6. Resolution amending Resolution No. R-149-10 regarding the issuance of 
 Industrial Development Revenue Bonds for Gerber Products Company 

 
OFFICIALS FORUM ~ presentation of information requiring no official action 

(Section 2-36 of Ordinance No. 24-10) 
 Mayor  
 Directors 
 City Administrator 

 
ADJOURN 
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RESOLUTION NO.  ________ 

 A RESOLUTION ACCEPTING SPECIAL WARRANTY DEEDS 
FROM SEBASTIAN COUNTY FOR PROPERTY ASSOCIATED 
WITH THE AQUATICS AND SOFTBALL FIELD PROJECTS AT 
BEN GEREN REGIONAL PARK 

________________________________________________________________________ 

 BE IT RESOLVED BY THE BOARD OF DIRECTORS OF THE CITY OF 
FORT SMITH, ARKANSAS, that: 

SECTION 1:  The special warranty deed, including reservations and restrictions, executed by 
the Sebastian County Judge in favor of the City of Fort Smith conveying a one-half ownership 
interest in described real property to be utilized for Aquatics Center project at Ben Geren Regional 
Park, attached hereto as Exhibit “A,” is hereby accepted.  The City Administrator is authorized to 
take any and all necessary action to record said special warranty deed. 

SECTION 2:  The special warranty deed, including reservations and restrictions, executed by 
the Sebastian County Judge in favor of the City of Fort Smith conveying a one-half ownership 
interest in described real property to be utilized for Softball Field project at Ben Geren Regional 
Park, attached hereto as Exhibit “B,” is hereby accepted.  The City Administrator is authorized to 
take any and all necessary action to record said special warranty deed. 

This Resolution adopted this 4th day of June, 2013. 

APPROVED: 

____________________________ 
Mayor 

ATTEST: 

______________________________ 
City Clerk 

APPROVED AS TO FORM: 

______________________________
City Attorney (no publication required) 
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RESOLUTION EXHIBIT "A"
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RESOLUTION EXHIBIT "B"
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Memo
To: Ray Gosack, City Administrator

From: Jeff Dingman, Deputy City Administrator

Date: 5/31/2013

Re: Acceptance of Deeds for ½ ownership interest in properties at Ben Geren Park

In order for the City to spend city funds on projects at Ben Geren Park, the city needs to have an 
ownership interest in the real property.  There are two parcels, one each for the aquatics project and 
the softball fields project.  Both were annexed into the city limits earlier this year.

Attached for the Board’s consideration at its June 4 regular meeting is a Resolution accepting two 
Special Warranty Deeds granting a ½ ownership interest from Sebastian County to the City of Fort
Smith for the specific purpose of accomplishing these projects.

Please contact me if you have questions regarding this agenda item.
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RESOLUTION NO.                        5B

RESOLUTION AUTHORIZING EXECUTION 
OF AMENDMENT TO DONATION AGREEMENT

BE IT RESOLVED BY THE BOARD OF DIRECTORS OF THE CITY OF FORT

SMITH, ARKANSAS, that:

The Mayor is hereby authorized to execute, his signature being attested by the City Clerk,

the attached 2013 Amendment to the Donation Agreement of December 20, 1983, previously

amended on December 20, 1994, making certain supplemental provisions regarding the use of

the Harry E. Kelley Park.

This Resolution adopted this                  day of June, 2012.

APPROVED:

                                                                        
Mayor

ATTEST:

                                                                      
City Clerk

APPROVED AS TO FORM:

          
No publication required
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Memorandum  

Date: May 23, 2013 

To: Ray Gosack, City Administrator 

From:  Jayne Hughes, Downtown Development Coordinator-CBID 

RE: Harry E. Kelly Park 

As you know I have been working with Mr. Chris Weeks and Mr. Matthew Scott, heirs of Ms. Gordon 
Kelly, to allow additional use of the stage area located on the donated land provided for in 1983 by the 
now deceased Ms. Gordon Kelly.  
 
The original resolution which allowed the city to accept the donated land required certain things that 
the now heirs would like to change. During several discussions with Mr. Chris Weeks and Mr. Matthew 
Scott referencing the current growth of Downtown Fort Smith, they feel they can assist in furthering 
economic development in the area by releasing some of those previous requirements to allow for better 
utilization of the donated land.  
 
You will see in this new amendment that this mutual agreement will more clearly define the parties’ 
intentions regarding the use of the property. 

1. There will be no restrictions to the number of days in which the City can lease Harry E. Kelly 
Park. (We were limited to 21 calendar days.) 

2. The City will be allowed to lease Harry E. Kelly Park to “for” profit promoters. (The City was only 
allowed to lease the area to nonprofit organizations.) 

3. Alcohol sales and consumption will be allowed within the Harry E. Kelly Park boundary.                           
(Previously the organization leasing the property for an event was limited to certain areas north of 
the Harry E. Kelly boundary or more plainly the first sidewalk north of the stage) 

 
In working with Mr. Jerry Canfield on this matter we are including his letter which states further the 
legal notation on the changes to the original amendment.  Please see his attached memorandum.  
 
 We are very grateful for the original donation as it has allowed us to bring entertainment to many 
families in the region. We also appreciate Ms. Kelly’s heirs who are mindful of ways they can add to the 
economic development growth in the area.  
 

If you have further questions please give me a call. 784-1001 or cell 650-7001. 
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2013 AMENDMENT TO DONATION AGREEMENT 

 

  This Amendment to Donation Agreement of December 20, 1983, as previously amended on December 
20, 1994, is made and entered into this ____________day of June, 2013, by and between the heirs of Ms. 
Gordon Kelley, hereinafter collectively referred to as “Grantor”, and the City of Fort Smith, Arkansas, 
hereinafter referred to as “City”. 

  WHEREAS, an original donation Agreement was extended to the City by Ms. Gordon Kelley and 
accepted by the City pursuant to Resolution Number R‐138‐83 adopted on December 20th, 1983; and, 

  WHEREAS, the original donation Agreement was amended by agreement of Ms. Gordon Kelley and the 
City pursuant to Resolution Number R‐190‐94 adopted on December 20, 1994; and,  

  WHEREAS, the heirs of the donor, Ms. Gordon Kelley, and the City desire to further amend the 
donation Agreement to more clearly state the donor’s intention regarding the use of the donated property; 
and, 

  WHEREAS, the parties desire that the donation Agreement be continued in effect subject to the 
amendments expressed herein; 

NOW, THEREFORE, IT IS AGREED AS FOLLOWS: 

1.  The donated property continues to be the same property as described in the original 
Agreement, which property is hereinafter referred to as the “donated property.”  The phrase “Grantor” shall 
hereinafter refer to the heirs at law of Ms. Gordon Kelley at the time of any subsequent action by said heirs. 

  2.  The Park located on the donated property continues to be named the Harry E. Kelley Park. 
Adjacent property named Fort Smith Riverfront Park or more commonly called Riverpark will continue so 
named without the addition of additional names without written approval by the Grantor. For marketing 
purposes, when both parks are utilized for an event, the City will utilize the phrase “Harry E. Kelley and 
Riverfront Park. “ 

  3.  A three person committee consisting of the City’s Director of Parks, the City’s Director of 
Downtown Development and a designee of the Grantor shall approve or disapprove applicants for use of the 
donated property by a majority vote.  A vacancy in the designation by the Grantor shall not prevent action by 
the remaining members of the committee.  In the event either identified City position no longer exists, the City 
Administrator of the City of Fort Smith shall designate a replacement member of the committee.  This 
committee shall supersede the function of the committee identified in paragraph 1 of the December 20, 1994 
amendment to the donation Agreement, which committee shall no longer exist. 
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  4.  The authorization contained in paragraph 1 of the amendment to donation Agreement adopted 
on December 20, 1994 is hereby expanded so that there shall be no restriction on the number of days the City 
is allowed to authorize the use of the donated property by “non‐profit” organizations and no restriction on the 
City’s authorization of use by “profit” promoters.  With reference to each “non‐profit” organization permitted 
by the City to utilize the donated property, the City will require the organization to supply to the City a 
financial report describing the amount of funds and the subsequent use of the funds which were raised during 
the event held by the organization on the donated property.  In the event the City allows a “profit” promoter 
to utilize the donated property, the City shall require a reasonable fee for the use of the property and all 
proceeds from such fees will be accounted for by the City and utilized for the maintenance or improvements 
of the donated property and the Fort Smith Riverfront Park except as further authorized by this paragraph. 
Within 45 days of the end of each calendar year, the City will provide to the Grantor a financial report for the 
donated property and Fort Smith Riverfront Park identifying all funds received by the City from the use of the 
donated property and Fort Smith Riverfront Park together with a description of the disbursement of such 
funds.  If proceeds during any calendar year exceed the funds needed for maintenance and improvements for 
the donated property and Fort Smith Riverfront Park, the City may use the excess fee proceeds for the 
improvement and maintenance of other City of Fort Smith park facilities within the Central Business 
Improvement District upon written consent of the designee of the Grantor serving on the committee 
identified in paragraph 3 above. 

  5.    The sale and consumption of beer and wine is allowed on the donated property with the 
approval of the Fort Smith Parks Department and compliance with the laws and regulations of the State and 
City. 

  6.  Subject to reasonable restrictions on hours of operation and in emergency events, the donated 
property will be maintained by the City open to the public as a free family park at all times the donated 
property is not leased by the City for other non‐profit or profit use pursuant to the terms of this Agreement. 

  7.  No additional permanent structures will be placed on the donated property without the written 
consent of the Grantor. 

  8.  The modifications to the original donation Agreement, as amended by the December 20, 1994 
amendment, expressed in this 2013 Amendment shall continue in effect until May 1, 2018.  Unless Grantor 
and City agree in writing to the contrary, the modifications of this Amendment shall expire on that date and 
the City shall continue to use the donated property pursuant to the original Agreement dated December 20, 
1983, as previously amended on December 20, 1994. 

  9.  This 2013 Amendment to the donation Agreement contains the entire understanding of the 
parties with respect to the subject matter of this Amendment and is subject to the laws of the State of 
Arkansas.  The original donation Agreement of 1983 and the 1994 amendment thereto continue in effect 
subject to the modifications made by this Amendment. 
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IN WITNESS WHEREOF, the parties to this Agreement have affixed their signatures as of the date first 
set forth above. 

 
 
 
Donor – Heirs of Gordon Kelley 
 
 
__________________________________ 
Chrisopher A. Weeks 
 
__________________________________ 
Katherine A. Weeks 
 
__________________________________ 
Julie E. Weeks 
 
__________________________________ 
Emily L. Scott 
 
__________________________________ 
Matthew H. Scott 
 
 
 
 
          City of Fort Smith 
 
 
 

By:  ________________________________ 
          Mr. Sandy Sanders, Mayor 
 
ATTEST : 
 
 
_________________________ 
Sherri Gard 
City Clerk 
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   RESOLUTION NO.________________ 5 C

RESOLUTION ACCEPTING THE PROJECT AS COMPLETE AND AUTHORIZING FINAL
PAYMENT TO FORSGREN, INC., FOR THE SUNNYMEDE BASIN 

NEIGHBORHOOD AND RAMSEY TRIBUTARY SEWER IMPROVEMENTS

BE IT RESOLVED BY THE BOARD OF DIRECTORS OF THE CITY OF FORT SMITH,

ARKANSAS, that:

SECTION 1:  The construction of Sunnymede Basin Neighborhood and Ramsey Tributary

Sewer Improvements, Project Number 09-04-C3, is accepted as complete.

SECTION 2:  Final payment to Forsgren, Inc., in the amount of $117,987.29, is hereby

approved.

This Resolution adopted this                  day of June 2013.

APPROVED:

__________________________________

Mayor

ATTEST:

                                                                  

City Clerk

APPROVED AS TO FORM:

_________________________________npr
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6
RESOLUTION NO. ________________

A RESOLUTION AMENDING RESOLUTION NO. R-149-10
REGARDING THE ISSUANCE OF INDUSTRIAL DEVELOPMENT REVENUE BONDS

FOR GERBER PRODUCTS COMPANY
__________________________________________________________

WHEREAS, by the passage and approval of Resolution No. 
R-149-10, the board of directors stated its intent to issue
approximately $90,000,000 in industrial development revenue bonds
for a Project by Gerber Products Company as described in that
Resolution; and

WHEREAS, the Company’s investment in the Project has grown
from approximately $90,000,000 to approximately $150,000,000;

NOW, THEREFORE, BE IT RESOLVED by the board of directors of
the City of Fort Smith, Arkansas that:

SECTION 1:  Section 1 of Resolution No. R-149-10 is hereby
amended to adjust the amount of industrial development revenue
bonds to be issued for the Project from approximately $90,000,000
to approximately $150,000,000.  All other provisions of
Resolution No. R-149-10 shall remain in full force and effect.

SECTION 2:  This Resolution shall be in full force and
effect from and after its adoption.

This Resolution passed this ________ day of June, 2013.

____________________________
Mayor

ATTEST:

_____________________________
City Clerk

APPROVED AS TO FORM:

__________________________
No Publication Required
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MEMORANDUM

May 31, 2013

          TO:  Mayor and Board of Directors 

    FROM :  Ray Gosack, City Administrator
SUBJECT:  Gerber Products - Industrial Revenue Bonds

Gerber Products is nearing completion of adding a cereal
manufacturing line to its Fort Smith plant.  In 2010, the board
passed a resolution of intent (copy attached) to issue industrial
revenue bonds for this project.  At that time, the project was
estimated to cost $90 million and create 50 new jobs.  Gerber now
expects to invest $150 million in the project and has added 90
new jobs.  Attached is resolution amending the 2010 resolution
which reflects this increased investment.

The principal advantage of industrial revenue bonds is
reduced property taxes.  The payment in lieu of taxes will be 35%
of the normal property taxes for 12 years. 

Issuance of the bonds will require approval of an ordinance
by the board at the time the bond issuance is ready to proceed. 
Gerber will be solely responsible for the debt service payments
on the bonds.  The city has no obligation to make the bond
payments.

The staff recommends approval of the attached resolution. 
The investment will support one of the board’s top goals:
economic development and job retention/creation.

Attachments

cc: Paul Banrooij, Gerber Plant Manager
Ken Kovitch, Gerber Plant Operations Manager
Tim Selgelid, Gerber Plant Controller
Tim Allen, Fort Smith Regional Chamber of Commerce
Dr. Benny Gooden, Fort Smith Public Schools
David Hudson, Sebastian County Judge
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