AGENDA

FORT SMITH BOARD OF DIRECTORS
SPECIAL MEETING

November 29, 2011~ 12:00 NOON

FORT SMITH PUBLIC LIBRARY
COMMUNITY ROOM
3201 ROGERS AVENUE

ARKANSAS
ROLL CALL

. Resolution approving Amendment No. 2 to the convention center lease
agreement with the Fort Smith Advertising and Promotion Commission

ADJOURN




OFFICE OF THE CITY CLERK

AL T Sherri Gard, CMC, City Clerk

: \JL l’l‘] ‘E (] Heather lames, Assistant City Clerk
KANS )

MEDIA RELEASE
November 23, 2011

The City of Fort Smith Board of Directors will not have a study session on
Tuesday, November 29, 2011; however, Directors Steve Tyler, Andre’ Good, Don
Hutchings and Kevin Settle have called a special meeting for 12:00 Noon, Tuesday,
November 29, 2011 at the Fort Smith Public Library Community Room to consider
the following:

. Resolution approving Amendment No. 2 to the convention
center lease agreement with the Fort Smith Advertising
and Promotion Commission

For agenda information, please contact the City Clerk’s Office at 784-2208.
Once finalized, the agenda will be posted on the city website, www.fortsmithar.gov.

i

Sherri Gard, City Clerk

623 Garrison Avenue
P.O. Box 1908
Fort Smith, Arkansas 72902
(479) 784-2208
FAX (479) 784-2256
E-mail: cityclerk@fortsmithar. gov
Printed on 100% Recycled Paper
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RESOLUTION NO.

A RESOLUTION APPROVING AMENDMENT NO. 2 TO THE
CONVENTION CENTER LEASE AGREEMENT WITH THE
FORT SMITH ADVERTISING AND PROMOTION COMMISSION

BE IT RESOLVED by the Board of Directors of the City of Fort
Smith, Arkansas that:

Amendment No. 2 to the lease agreement with the Fort Smith
Advertising and Promotion Commission for the Convention Center is
hereby approved. The Mayor is hereby authorized to execute said
amendment on behalf of the City.

This Resolution passed this day of November, 2011.

Mayor

ATTEST:

City Clerk

APPROVED AS TO FORM:

(O8]

0 No Publfcation Required




MEMORANDUM

ith

ARKANSAS November 23, 2011

TO: Mayor and Board of Directors

FROM : Ray Gosack, City Administrator

SUBJECT: convention Center Lease Agreement

Earlier this year, the board approved an agreement with the
Advertising and Promotion Commission for the A & P to operate the
convention center. The agreement was contingent upon the
enactment of the prepared food tax. The transition of the center
to the A & P Commission’s operation was effective July 1°°. By a
previous amendment, the agreement is effective through November
30, 2011 if the prepared food tax wasn’t enacted.

The A & P Commission has an interest in continuing to
operate the convention center. If the board is interested, a new
lease agreement will need to be negotiated. Until such an
agreement can be prepared, it would make sense for the A & P
Commission to continue operating the convention center beyond
November 30%".

Attached is a lease amendment which extends the A & P
Commission’s operation of the convention center until a new
agreement is in place or until February 29, 2012. The city will
continue paying the center’s operating costs and receiving the
operating income.

The staff recommends approval of the lease amendment. This
will provide for operation of the convention center by the A & P
Commission until a new lease agreement is approved. The A & P
Commission has approved the lease amendment. If there’s any
questions or a need for more information, please contact me.
&

Attachment //




AMENDMENT NO. 2 TO LEASE AGREEMENT

THIS AMENDMENT made and entered into onthe __ day of , 2011, by
and between the City of Fort Smith, Arkansas (“Landlord” or the “City”) and Fort Smith
Advertising and Promotion Commission (“Tenant” or the “Commission”), to be effective
December 1, 2011.

WHEREAS, by a lease dated July 1, 2011, the Landlord leased to the Tenant the
premises described on Exhibit “A” and referenced in Paragraph 1.3 of the Lease Agreement for a
term of ten (10) years commencing on July 1, 2011; and,

WHEREAS, the Prepared Food Tax contemplated by the Lease Agreement will not be
enacted; and,

WHEREAS, the Lease Agreement was previously amended on July 5, 2011, which
amendment will expire on November 30, 2011; and,

WHEREAS, the Landlord and the Tenant presently wish to amend the Lease in
accordance with the terms and conditions hereof;

NOW, THEREFORE, in consideration of the premises and for other good and valuable
consideration, the receipt and sufficiency of which is hereby acknowledged, the parties agree as
follows:

il. The parties agree that the recitals above are true and correct in all material
respects.
2z The parties agree that the Lease is hereby modified and amended as follows:

(a) Until such time as a new lease agreement between Landlord
and Tenant is approved, Tenant shall continue to use and operate
the Premises, but the cost of operation during such time shall be
borne by the Landlord through funds in the Landlord’s Convention
Fund Account.

(b) The thirteen (13) City employees currently assigned to work at the Fort Smith
Convention Center shall continue to be employees of the Commission, with the
same salaries and benefits as they now have or as may otherwise be approved.

(¢) Any income derived from the operation of the Fort Smith Convention Center
during the period of this amendment shall go into and be a part of the Landlord’s
Convention Fund Account.

(d) This present amendment to the Lease Agreement shall terminate on February
29, 2012, unless extended by agreement of the parties or unless replaced sooner



by a new lease agreement.

B The parties hereby confirm that all other terms and conditions of the Lease are in
full force and effect, unamended except as expressly provided in this agreement
and that time shall remain of the essence in the Lease.

4. This Amended Lease Agreement may be executed in one or more counterparts,

each of which when so executed shall be deemed to be an original and such
counterpart together shall constitute one and the same instrument.

IN WITNESS WHEREOF, this Amendment to Lease Agreement has been executed
under seal as of the day and year first above written.
LANDLORD:

City of Fort Smith, Arkansas
a city of the first class

By:

Print Name:

Title:

TENANT:

Fort Smith Advertising and Promotion
Commission

By:

Print Name:

Title:
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RESOLUTION NO. P / Z?’ / /

A RESOLUTION APPROVING AN AMENDMENT TO THE
CONVENTION CENTER LEASE AGREEMENT WITH THE
FORT SMITH ADVERTISING AND FPROMOTION COMMISSION

BE IT RESOLVED by the Board of Directors of the City of Fort
Smith, Arkansas that:

The amendment to the lease agreement with the Fort Smith
Advertising and Promotion Commission for the Conwvention Center is
hereby approved. The Mayor is hereby authorized to execute said
amendment on behalf of the City.

This Resclution passed this \:5“ day of July, 2011.

or ~

ATTEST:

City Clerk

APPROVED AS TO FORM:

lidation Regquired
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AMENDMENT TO LEASE AGREEMENT

THIS AMENDMENT made and entered into on the 5 day of ﬂ%‘, 2011, by
and between the City of Fort Smith, Arkansas (“Landlord” or the “City™) and Fort'Smith
Advertising and Promotion Comrmission (“Tenant” or the “Commission™), to be effective July 1,
2011.

WHEREAS, by a lease dated July 1, 2011, the Landlord leased to the Tenant the
premises desctibed on Exhibit “A” and referenced in Paragraph 1.3 of the Lease Agreement for a
term of ten (10) years commencing on July 1, 2011; and,

WHEREAS, the Prepared Food Tax levied by Landlord is currently in abeyance as the
result of a preliminary injunction entered by the Sebastian County Circuit Court; and,

WHEREAS, the Landlord and the Tenant wish to amend the Lease in accordance with
the terms and conditions hereof’;

NOW, THEREFORE, in consideration of the premises and for other good and valuable
consideration, the receipt and sufficiency of which is hereby acknowledged, the parties agree as

follows:
1. The parties agree that the recitals above are true and correct in all material
respects.
2. The parties agree that the Lease is hereby modified and amended as follows:

(a) Until such time as the Prepared Food Tax levied by Landlord is
implemented, Tenant shall continue to use and operate the
Premises, but the cost of operation during such time shall be borne
by the Landlord through funds in the Landlord’s Convention Fund
Account. If the Prepared Food Tax levied by Landlord is, by final
court decision or otherwise, allowed to be implemented, then, at
such time, the terms of this Amended Lease shall terminate and
from that point forward the terms and conditions of the original
Lease Agreement between Landlord and Tenant shall be in effect
in their entirety.

(b) The thirteen (13) City employees currently assigned to work at the Fort Smith
Convention Center shall, effective July 1, 2011, become employees of the
Commission, with the same salaries and benefits as they now have.

(c) Any income derived from the operation of the Fort Smith Convention Center
during the period of this amendment shall go into and be a part of the Landlord’s
Convention Fund Account.



{(d) Subject to the provisions of 2(a) above, this present amendment to Lease
Agreement shall terminate on November 30, 2011, unless extended by agreement
of the parties.

3. The parties hereby confirm that all other terms and conditions of the Lease are in
full force and effect, unamended except as expressly provided in this agreement
and that time shall remain of the essence in the Lease.

4. This Amended Lease Agreement may be executed in one or more counterparts,

cach of which when so executed shall be deemed to be an original and such
counterpart together shall constitute one and the same instrument.

IN WITNESS WHEREQF, this Amendment to Lease Agreement has been executed
under scal as of the day and year first above written.
LANDLORD:

City of Fort Smith, Arkansas
a city of the first class

By:

Print Name:AgaMgﬁﬂﬂdEB_
Title: M{lﬂof

TENANT:

Fort Smith Advertising and Promotion

Print Name:

Title: U/\m man_
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RESOLUTION NO. TELJZSZ'/I

A RESOLUTION APPROVING A LEASE AGREEMENT
FOR THE FORT SMITH CONVENTION CENTER

BE IT RESOLVED by the Board of Directors of the City of Fort
Smith, Arkansas that:

The Lease Agreement between the City of Fort Smith, Arkansas
and the Fort Smith Advertising and Promotion Commission for the
Fort Smith Convention Center is hereby approved, The Mayor and
City Clerk are hereby authorized to execute said agreement on
behalf of the City.

This Resolution passed this If3'= day of February,
2011.
or R
ATTEST:
City Clerk

APPROVED AS TO FORM:

Q8

No Pu?lication Required
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City of Fort Smith, Arkansas
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LEASE AGREEMENT

entered into as of 2011 (the “Commencement Date”), by and between City of Fort
Smith, Arkansas, a city’of the first class located in Sebastian County, Arkansas (hereinafter
sometimes referred to as the “Landlord” or the “City”) and Fort Smith Advertising and
Promotion Commission, a commission of the City of Fort Smith (hereinafter sometimes
referred to as the “Tenant” or the “Commission’).

This Lease Agreement (hereinafter sometimes referred to as the “Lease”) is made and
:ﬁ_i% .

WITNESSETH:

For valuable consideration, the receipt and sufficiency of which each party
acknowledges, Landlord and Tenant, intending to be legally bound, hereby agree with each other
as follows:

ARTICLE I
DEFINITIONS AND FUNDAMENTAL PROVISIONS

The following terms shall have the meanings set forth below when used in this Lease,
except as may otherwise be specifically provided. The Rent shall be as set forth below subject to
adjustment as provided in the Section cross referenced therewith.

1.1. Addresses.

Landlord: City of Fort Smith, Arkansas
Attn: City Administrator
P.O. Box 1908
Fort Smith, Arkansas 72902

Tenant: Fort Smith Advertising and Promotion Commission
Attn: Mr. Claude Legris, Executive Director
2 North B Street,
Fort Smith, Arkansas 72901

or such other address or addresses as a party may designate by written notice to the other party.

1.2.  Permitted Use. The Premises shall be used for the following purposes and for no
other purpose whatsoever: operation of a multi-purpose civic center for meetings and
conventions, exhibitions, entertainment events and related uses, including without limitation the
serving of food and drink, including alcoholic beverages.

1.3. Premises. The lands situated in the City of Fort Smith, Sebastian County,
Arkansas more particularly described on Exhibit A attached hereto (the “Zands™), all buildings,
structures and other improvements now or at any time hereafter erected and installed on the
Lands (the “Improvements™), and all easements, rights of way and other appurtenances belonging
or related to the Lands or Improvements (the Lands and Improvements are collectively referred
to herein as the “Facility”). All fumiture, fixtures, machinery and equipment used in the

1522345.4




operation of the Facility presently located in or associated with the Facility (the “Equipment™).
The Facility and the Equipment are collectively referred to as the “Premises™.

1.4. Rent. From and after the Commencement Date, Tenant shall pay to Landlord as
rent hereunder the sum of One Dollar ($1.00) per year. All Rents shall be payable in advance
beginning on the Commencement Date and on each anniversary thereof during the Primary
Term.

1.5. Term. Ten (10) years (the “Term” or “Primary Ternr”), to begin on the
Commencement Date, subject to earlier termination as hereinafter provided. This Lease shall
expire at midnight on the tenth (10™) anniversary of the Commencement Date (hereinafter
sometimes referred to as the “Expiration Date™).

ARTICLE Il
DEMISED PREMISES

2.1. Demise of Premises. Landlord hereby leases to Tenant for the Term and
Permitted Use specified herein and Tenant rents from Landlord the Premises, subject to the terms
and conditions herein contained, and subject to all encumbrances, easements, restrictions, zoning
laws, and governmental or other regulations affecting the Premises.

ARTICLE Il
RENT AND OTHER CHARGE

3.1. Payment of Rent. During the Term, Tenant covenants and agrees to pay to
Landlord at the address set forth in Section 1.1 above, without demand, deduction or setofT,
except as specifically provided clsewhcre in the Lease, all Rent and other charges as defined in
Section 1.5.

3.2. Utilities. The utilities for the Premises are separately metered. Tenant shall pay
for, and be solely responsible for all utilities required, used or consumed in the Premises,
including, but not limited to water, sanitary sewer service, garbage collection, gas, telephone,
electricity, or any similar service (hercin sometimes collectively referred to as the “Utility
Services™).

3.3. Real Estate Taxes. Personal Property Taxes and Rent Tax. Landlord and Tenant
hereby acknowledge that the Premises are currently shown as “Exempt” on the books of the

Sebastian County Assessor and that no real estate, personal property or other ad valorem taxes
arc assessed or paid on the Premises. In the event the Premises cease to be deemed exempt from
ad valorem taxes and thosc taxes are levied against the Premises, Tenant shall be responsible for
the payment of such taxes and assessments and Landlord shall cooperate with Tenant in any
efforts to cease the levy and collection of those taxes.

3.4. Insurance. Tenant, at its sole cost and expense, shall maintain fire and extended
coverage insurance on the Premises with a limit no less than the full insurable value of the
Impravements including any leasehold improvements constructed by Tenant. Landlord shall be
named as an additional insured party under the insurance policy. Tenant shall provide insurance

2
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coverage for the contents, fumiture, fixtures and equipment from whatever source as Tenant may
elect.

ARTICLE IV
USE OF PREMISES

4.1. Tenant’s Use. Tenant shall use the Premises solely for the Permitted Use
specified in Section 1.3. Tenant will at all times operate the Premises as a convention center
within the requirements of the Advertising and Promotion Commission Act, Ark. Code Ann.

§§ 26-75-601 through 606 so as to permit the use of revenues received from any tax levied under
such Act for the benefit of the Premises.

42. Legal Operation of Premises. Tenant shall not use or suffer or permit the
Premises, or any part thereof, to be used for any purpose or use in violation of the Lease or
applicable law. Tenant shall have the right to contest any alleged violation of law provided that
the interest of Landiord in the Premises is not at unreasonable risk as the result of such contest or
from any adverse judgment in Landlord’s reasonable discretion.

4.3. Alterations to Facility. Tenant shall have the right from time to time during the
Term to make non-structural additions, alterations and changes in or to the Improvements at its
sole cost and expense. Tenant may make structural modifications to the Improvements and
construct additional improvements only with the prior written consent of Landlord, which shall
not be unreasonably withheld, conditioned or delayed. Tenant shall submit to Landlord plans
and specifications for any structural modifications or additional improvements. All work by
Tenant on the Facility shall be performed in a workmanlike manner with high quality materials
and shall be prosecuted diligently to completion. All such permanent alterations shall remain
upon and become a part of the Facility and shall become Landlord’s property upon the
termination of this Lease. Tenant shall have no obligation to remove any such modifications or
improvements or restore the Facility to its original condition at the expiration of the Term.

44, Liens, Tenant will not create or permit to be created or to remain, and will
discharge (or bond over, within sixty (60) days following notice of the filing thereof), as
provided below), any lien (including, but not limited to, the liens of mechanics, laborers or
materialmen for work or materials alleged to be done or fumished in connection with the
Premises), encumbrance or other charge upon the Premises or any part thereof, except for any
such liens attributable to the acts or omissions of Landlord. If Tenant fails to discharge or bond
over any such liens, encumbrances or charges as may be placed upon the Premises, Landlord
may, but shall not be obligated to, remove any such lien, whereupon Tenant shall reimburse
Landlord upon written demand for all sums so expended by Landlord, including attorney’s fees
in connection therewith, and interest thereon from the date of Landlord’s payment, until
reimbursement at the rate of four (4%) percent over the then Prime Rate as published daily under
the heading “Money Rates™ in The Wall Street Joyrnal, uniess such rate be usurious as applied to
Tenant, in which case the highest permitted legal rate shall apply (the “Inferest Rate™). Tenant
will pay, protect and indemnify Landlord promptly upon demand therefor, from and against all
liabilities, losses, claims, damages, costs and expenses, including reasonable attomney’s fees,
incurred by Landlord by reason of the filing of any lien and/or the removal of the same.
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ARTICLEV
REPAIRS AND MAINTENANCE

5.1. Maintenance and Repair Obligations of Tenant. Tenant shall, at Tenant’s

expense, at all times maintain the Premises, including the roof, foundation, exterior walls of the
Facility, gutters and water spouts, utility services extending to the service connections within the
Facility and all interior wiring, plumbing, pipes, conduits and other utilitics and sprinkler
fixtures, all interior non-structural portions of the Facility (specifically including the windows
and doors of the Facility), the HVAC systems serving the Facility, and all the Equipment in good
order and repair. In the event Tenant fails to perform any of its obligations as required hereunder
within thirty (30) days after receipt of written notice, Landlord may, but shall not be required to,
perform and satisfy same with Tenant hereby agreeing to reimburse Landlord, as additional rent,
for the cost thereof promptly upon written demand, together with intcrest thereon at the Interest
Rate from the date of payment by Landlord to the date of reimbursement. Notwithstanding the
above, Tenant may in its reasonable discretion determine that some or all of the Equipment
cannot be repaired or is no longer useful due to ordinary wear and tear or obsolescence. In such
event Tenant may dispose of such Equipment and, at its sole cost and expense, replace the
disposed Equipment with Equipment of equal utility and benefit for the Facility’s operation. All
such replacement Equipment shall become the property of Landlord and subject to this Lease.
Tenant hereby assumes all contracts between Landlord and third parties existing on the
Commencement Date for the maintenance and upkeep of the Premises. The assumption shall be
effective as of the Commencement Date. Subject to the terms thereof, Tenant shall have no
obligation to renew or extend any such maintenance contracts. A list of the maintenance
contracts assumed by Tenant is set forth on Exhibit B attached hereto.

52. Inspection of the Premises. Tenant may obtain, at its sole cost and expense, an
inspection of the Premises covering, without limitation, any or all electrical, mechanical, HVAC,
plumbing and fire protection systems, roof, structural components and condition of the
Equipment. The inspections shall be conducted by one or more consultants engaged by Tenant
at its sole discretion. The inspectors shall provide a report of their findings, which may include
an estimate of the cost to return any deficient systems or Equipment to operation tn accordance
with applicable manufacturer’s specifications and an opinion on systems or Equipment that will
require material expense for maintenance or replacement during the Primary Term of this Lease.
After receipt of the inspection reports, Tenant may provide written notice to Landlord (a
“Deficiency Notice”™) concerning deficient systems, structural components or Equipment the cost
of which to repair or replace will be material. Any Deficiency Notice shall be delivered to
Landlord on or before sixty (60) days after the Commencement Date. Landlord and Tenant shall
thereafter negotiate in good faith to reach agreement on the responsibility for the cost and
expense of repair, maintenance or replacement of the items set out in the Deficiency Notice. If
Landlord and Tenant have not reached agreement on such matters within thirty (30) days after
Tenant’s delivery of the Deficiency Notice (the “Negotiation Period”), then Tenant shall have
the right, in its sole discretion, to terminate the Lease. Any such termination shall be effected by
written notice to Landlord on or before five (5) Business days after the expiration of the
Negotiation Period. Tenant shall have thirty (30) days after delivery of such termination notice
to vacate the Premises and thereafter neither party shall have any further obligation under the
Lease.
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ARTICLE VI
INSURANCE AND INDEMNIFICATION

6.1.  TenantInsurance. Tenant shall maintain at its sole expense during the Term
commercial general liability insurance covering the Premises and the adjoining streets, sidewalks
and passageways in an amount not less than $1,000,000.00 for injury or death to any one person
and $2,000,000.00 for injury and/or death to any number of persons in any one accident and
property damage insurance in an amount not less than $500,000.00 in companies licensed and in
good standing in the State of Arkansas. Tenant will cause such insurance policies to name
Landlord and its agents as additional insureds and to be written so as to provide that the insurer
waives all right of recovery by way of subrogation against Landlord in connection with any loss
or damage covered by the policy. In addition, Tenant shall keep in force worker’s compensation
or similar insurance to the extent required by law, which coverage may be provided through an
arrangement with Landlord or, if separate, shall provide benefits substantially similar to the
coverage provided by Landlord to its employees. Tenant shall deliver certificates of such
insurance to Landlord upon written request. Should Tenant fail to effect and maintain the
insurance called for herein, Landlord may, at its sole option after ten (10) business days prior
written notice to Tenant and Tenant’s failure to procure same and provide proof thereof to
Landlord within said ten (10) business days, procure said insurance and pay the requisite
premiums, in which event, Tenant shall pay all sums so expended to Landlord, as additional rent
following invoice, together with interest thereon at the Interest Rate from the date of Landlord’s
payment until reimbursement. Each insurer under the policies required hereunder shall agree by
endorsement on the policy issued by it or by independent instrument furnished to Landlord that it
will give Landlord ten (10) days prior written notice before the policy or policies in question
shall be altered or canceled.

6.2. Indemnification. Tenant hereby agrees to indemnify and hold Landlord wholly
harmlcss from any and all claims, damages, liabilities or expenses (including, without limitation,
reasonable attorney’s fees and the costs of defending any action) arising out of (i) Tenant’s use
of the Premises, (ii) any and all claims by third parties arising out of or due to the acts or
omissions of Tenant, its agents, contractors, employees or licensees after the expiration of any
notice and cure period, (iii) the negligence or willful acts or omissions of Tenant, its agents,
contractors, employees or licensees, regardless of whether or where such negligence, acts or
omissions occurred or (iv) the injury to, or death of, any persons or damage to, or destruction of
any property occurring in the Premises. Tenant further releases Landlord from liability for any
damages sustained by Tenant, or any other person claiming by, through or under Tenant, due to
the Premises or any part thereof, or any appurtenances thereto, becoming out of repair, or due to
the happening of any accident, including, but not limited to, any damage caused by water, snow,
windstorm, tornado, gas, steam, electrical wiring, sprinkler system, plumbing, heating and air
conditioning apparatus. Landlord shall not be liable for any damage to, or loss of, Tenant’s
personal property, inventory, fixtures or improvements from any cause whatsoever, unless
caused by the negligence or willful misconduct of Landlord or its agents, contractors, employees
or licensees and then only to the extent not covered by insurance to be obtained by Tenant in
accordance with this Article. The foregoing indemnity obligation of Tenant shall include
reasonable attorney’s fees, investigation costs, and all other reasonable costs and expenses
incurred by Landlord and shall survive the termination of this Lease.
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6.3. Subrogation. Landlord and Tenant each waive any rights each may have against
the other on account of any loss or damage occasioned to Landlord or Tenant, as the case may
be, to the Premises or its contents arising from any liability, loss, damage or injury caused by fire
or other casualty for which property insurance is required to be carried pursuant to the Lease (to
the extent of receipt of proceeds pursuant to such policies of insurance). The insurance policies
obtained by Tenant pursuant to this Lease shall contain endorsements waiving any right of
subrogation which the insurer may otherwise have against the non-insuring party. The foregoing
release and the foregoing requirement for waivers of subrogation shall be operative only so long
as the same shall neither preclude the obtaining of such insurance nor diminish, reduce or impair
the liability of any insurer.

ARTICLE VII
DAMAGE TO PREMISES AND CONDEMNATION

7.1.  Fire, Explosion or Other Casualty. If the Premises is damaged by fire, tornado or
other casualty covered by the insurance policies maintained hereunder, and such damage cannot
be fully rebuilt or repaired within ninety (90) days after the date of the casualty, then Tenant
shall have the right to terminate this Lease upon written notice to Landlord and this Lease shall
terminate upon the date set forth in such notice and neither party shall have any further
obligations hereunder except that any obligation to indemnify the other for pre-termination
events shall survive. If Tenant elects not to terminate this Lease or the damage may be repaired
in less than the ninety days, then the Premises shall be promptly repaired and restored by Tenant
to not less than substantially the same condition in which it was immediately preceding the
casualty, but Tenant shall not be obligated to spend in excess of any insurance proceeds actually
received by Tenant as a result of such damage or casualty. Landlord shall release any interest in
the insurance proceeds to fund such work. If Tenant elects to terminate this Lease, Tenant shall
assign to Landlord all rights to insurance proceeds related to the Premises.

7.2. Condemnation. In the cvent that the Premises, or any part thereof, shall be
appropriated or taken under the power of eminent domain by any public or quasi-public
authority, then the Lease shall, at the sole option of Tenant, forthwith cease and terminate. If
Tenant does not elect to terminate this Lease following any such condemnation, Tenant shall, as
soon as reasonably practicable following such condemnation, restore the Premises to an
integrated whole, but Tenant shall not be obligated to spend in excess of any condemnation
award actually received by Tenant as a result of such condemnation and receipt of any
compensation awarded for any taking. All compensation awarded for any taking (or sale
proceeds in lieu thereof) shail be the property of Tenant, and Landlord shall have no claim
thereto, the same being hereby expressly waived by Landlord, provided however that if this
Lease is terminated by Tenant as a result of any condemnation, Landlord shall be entitled to
claim from the condemning authority, such compensation as may be awarded or recoverable by
Landlord on account of any and all damage to Landlord’s interest in the Premises, or for any
other damages compensable separately to Landlord
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ARTICLE VIiI
ASSIGNMENT AND SUBLETTING

8.1.  Assignment and Subletting. Tenant shall not have the right to assign this Lease,
sublease the entirety of the Premises, or pledge or hypothecate its interest in the Premises or
Lease without Landlord’s prior written consent. Any assignment, unauthorized sublease, pledge
or hypothecation executed without Landlord’s consent shall be void. Tenant may sublease
without consent (i) all or any part of the Premises in the ordinary course of business of the
Premises and (ii) portions of the Premises to one or more third party providers of convention and
event related services, including without limitation, event promoters, caterers, and event ticket
sales and distribution companies.

ARTICLE IX

SUBORDINATION AND ATTORNMENT

9.1.  Attornment. Tenant shall attorn and be bound to any of Landlord’s successors
under all the terms, covenants and conditions of this Lease for the balance of the remaining Term
provided such successor recognizes this Lease and Tenant’s rights thereunder.

9.2.  Estoppel Certificatc. Within thirty (30) days after request therefor by Landlord,
or upon a request associated with any sale, assignment or hypothecation of the Premises by
Landlord, Tenant hereby agrees to deliver an estoppel certificate to Landlord or any proposed
mortgagee or purchaser of the Premises certifying that this Lease is unmodified and in full force
and efffect (or, if there have been modifications, stating the modifications and that the Lease is in
full force and effect as modified), that there are no defenses or setoffs thereto (or stating those
claimed by Tenant), the dates to which rent and other charges hereunder have been paid and such
other matters as Tenant may be required to provide Landlord pursuant to the Lease.

9.3.  Tenant’s Lender Requirements. Landlord does, if requested, likewise agree to
execute estoppel letters containing the information described in Section 9.2 above and other
reasonable instruments for the benefit of Tenant’s lender(s), if any, within thirty (30) days of
written request therefor. No such instrument shall function as a material modification of this
Lease or the waiver of any material right on the part of Landlord or impose any new material
obligation on Landlord. Landlord may refuse to execute any estoppels letter that includes terms
prohibited by the preceding sentence.

ARTICLEX
DEFAULT, REMEDIES AND BANKRUPTCY

10.1. Default of Tenant and Remedies of Landlord. In the event of default by Tenant

hereunder, Landlord may at its option invoke all of the remedies set forth in this Article X or
otherwise available (in law or equity) to Landlord under the laws of the United States or the State
of Arkansas. In the cvent Tenant shall not commence and proceed diligently to effectuate any
actions required by Landlord and which Tenant is obligated to effect under the terms of the
Lease, as specified in any notice given Tenant hereunder provided said notice period is at least
equivalent to that sct forth in this Lease, Landlord may at its sole discretion do such things as are
specified in said notice, and Tenant hereby grants to Landlord access to the Premises if same is
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required by Landlord in furtherance thereof. Landlord shall have no liability to Tenant for any
loss or damage whatsoever (except for the negligence or willful act of Landlord, its agents or
employees) resulting from such entry or such action by Landlord, and Tenant hereby agrees to
pay as Rent, within ten (10) days after written demand, any reasonable expenses incurred or paid
by Landlord in taking such action. Each of the following shall be deemed a default by Tenant
and a breach of this Lease (each, a “defaulf”). In the event that Tenant: (i) fails to pay all or any
portion of any sum due from Tenant hercunder for Rent within ten (10) days after written notice
that same is due; (ii) fails to reimburse Landlord for sums advanced by Landlord on Tenant’s
behalf hereunder or pursuant to any exhibit hereto within ten (10) business days following
written notice to Tenant that such payment is overdue; (iii) fails to immediately cease all conduct
prohibited hereby within thirty (30) days after receipt of written notice by Tenant; (iv) fails to
take such actions within thirty (30) days after written notice from Landlord as are required by
Landlord to remedy Tenant’s failure to perform any of the terms, covenants, and conditions
hereof; (v) is adjudged as bankrupt or insolvent or files any debtor proceeding or if Tenant shall
take or have taken against Tenant any petition of bankruptcy which is not vacated within ninety
(90) days, or if Tenant shall take action or have action taken against Tenant for the appointment
of a receiver for all or a portion of Tenant’s assets which is not vacated within ninety (90) days,
or shall make an assignment for the benefit of creditors or if in any other manner Tenant’s
interest hercunder shall pass to another by operation of law (it being understood that any or all of
such occurrences shall be deemed a default on account of bankruptcy for the purposes hereof and
that such default on account of bankruptcy shall apply to and include any guarantor of this
Lease); (vi) commits waste to the Premises or is otherwise in default hereunder, and such default
shall not have been cured within thirty (30) days following written notice from Landlord (it
being agreed that in the event such default shall not be curable by the payment of money and
shall be of such a nature as to reasonably require more than thirty (30) days to cure, then Tenant
shall not be deemed in default provided Tenant commences the cure of such default within said
thirty (30) day period and thereafter continuously prosecutes said cure to completion within
ninety (90) days), then and in such event, Landlord may at its option and upon ten (10) days
notice to Tenant, reenter and resume possession of the Premises. Notwithstanding such reentry
with legal process by Landlord, and except for the negligence of Landlord, Tenant hereby
releases Landlord from and against any and all loss or damage which Tenant may incur by
reason of the termination of this Lease and/or Tenant’s right to possession hereunder pursuant to
the terms of this Lease or as a matter of law.

10.2. Remedies Cumulative. All rights and remedies of either party herein created or
remedies otherwise existing at law or equity are cumulative and the exercise of one or more
rights or remedies shall not be taken to exclude or waive the right to the exercise of any other.
All such rights and remedies may be exercised and enforced concurrently and whenever and as
often as the exercising party shall deem desirable. The failure of Landlord to insist upon strict
performance by Tenant of any of the covenants, conditions, and agreements of this Lease shall
not be deemed a waiver of any of said rights and remedies concerning any subsequent or
continuing breach or default by the other of any of the covenants, conditions, or agreements of
this Lease. No surrender of the Premiscs shall be affected by Landlord’s acceptance of Rent or
by any other means whatsoever unless the same be evidenced by Landlord’s written acceptance
of such as a surrender.
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10.3. Remedies of Tenant. Landlord agrees that with respect to any default by
Landlord hereunder, Tenant may invoke all rights and remedies available at law or equity to
Tenant under the laws of the United States or the State of Arkansas.

ARTICLE XI
SURRENDER OF PREMISES

11.1. Surrender of Premises, Holding Over and Abandonment of Tenant’s Trade
Fixtures. Tenant, upon expiration or termination of this Lease, either by lapse of time or
otherwise, agrees peaceably to surrender to Landlord the Premises, including the alterations,
additions, improvements, changes, fixtures and Equipment, in broom-~clean condition and in
good repair, ordinary use, wear, damage by fire or other casualty excepted. Tenant agrees to
remove Tenant’s office fumiture, computers and electronics, and office equipment upon such
expiration or termination and to repair all damage to the Premises caused by or resulting from
such removal. Tenant’s failure to remove all or part of Tenant’s personal property and restore
the Premises within thirty (30) days after such expiration or termination shall be deemed an
abandonment to Landlord of such property and, if Landlord elects to remove all or any part of
said personal property, such removal, including the cost of repairing any damage to the Premises
caused by or resulting from such removal, shall be paid by Tenant.

ARTICLE XII
ACCESS TO PREMISES

12.1.  Access to Premises. Tenant agrees that Landlord, its agents, employees, or
servants or any person authorized by Landlord may enter the Premises during normal business
hours to inspect the condition of same and to make such tepairs to the Premises as Landlord may
clect to make in accordance with the terms and provisions of this Lease (Landlord agreeing to
repair any damage to the Premises occasioned by such entry and to provide two (2) days' written
notice to Tenant of its intent to make repairs to the Premises, except in the case of an emergency
where no such prior notice shall be required). Nothing in this Article XTI, however, shall be
deemed or construed to impose upon Landlord any obligation or liability whatsoever for care,
supervision, repair, improvement, addition, change, or alteration of the Premises.

ARTICLE XIII
MISCELLANEOUS

13.1. Successors and Assigns. All covenants, promises, conditions, representations,
and agreements herein contained shall be binding upon, apply, and inure to the parties hereto and
their respective heirs, executors, administrators, successors, and permitted assigns.

13.2. Entire Agreement. This Lease and any Exhibits attached hereto constitute the
sole and exclusive agreement between the parties with respect to the Premises. No amendments,
modifications of or supplements of this Lease shall be effective unless in writing and executed
by Landlord and Tenant.

13.3. Late Charges. If Tenant shall fail to make any payment of Rent within ten (10)

days after notice that the same is past due, such amount shall bear interest at the Interest Rate,
and Tenant shall pay a late fee equal to five percent (5%) of the amount past due, it being
9
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understood that said amounts shall constitute liquidated damages and shall be for the purpose of
reimbursing Landlord for additional costs and expenses which Landlord presently expects to
incur in connection with the handling and processing of late Rent payments. The payment of the
above listed amount is in addition to any other remedy provided in this Lease.

134. Time is of the Essence. The time of the performance of all of the covenants,
conditions, and agreements of this Lease is of the essence of this Lease.

13.5. Recording of this Lease. A short form or memorandum of this Lease may be
recorded by Tenant upon review and approval and execution of the same by Landlord.

13.6. Relationship of Parties. Nothing herein shall be construed so as to constitute a
joint venture or partnership between Landlord and Tenant.

13.7. No Presumption Against Drafter. Landlord and Tenant understand, agree, and
acknowledge that: (i) this Lease has been freely negotiated by both parties; and (ii) that, in the
event of any controversy, dispute, or contest over the meaning, interpretation, validity, or
enforceability of this Lease, or any of its terms or conditions, there shall be no inference,
presumption, or conclusion drawn whatsoever against either party by virtue of that party having
drafted this Lease or any portion thereof.

13.8. Force Majeure. In the event that either party shall be delayed or hindered in, or
prevented from, the performance of any work, service, or other act required under this Lease to
be performed by the party and such delay or hindrance is due to strikes, lockouts, acts of God,
governmental restrictions, enemy act, civil commotion, unavoidable fire ot other casualty, or
other causes of a like nature beyond the control of the party so delayed or hindered, then
performance of such work, service, or other act shall be excused for the period of such delay and
the period for the performance of such work, service, or other act shall be extended for a period
equivalent to the period of such delay. In no event shall such delay constitute a termination or
extension of this Lease. The provisions of this Section shall not operate to excuse Tenant from
the prompt payment of Rent as due under any provision hereof.

13.9. Goveming Law. This Lease shall be construed under the laws of the State of
Arkansas.

13.10. Partial Invalidity. If any provision of this Lease or the application thereof to any
person or circumstance shall to any extent be held invalid, then the remainder of this Lease or the
application of such provision to persons or circumstances other than those as to which it is held
invalid shall not be affected thereby, and each provision of this Lease shall be valid and enforced
to the fullest extent permitted by law.

13.11. Interpretation. In interpreting this Lease in its entirety, the printed provisions of
this Lease and any additions written or typed thereon shall be given equal weight, and there shall
be no inference, by operation of law or otherwise, that any provision of this Lease shall be
construed against either party hereto.

13.12. Survival of Obligations. The provisions of this Lease with respect to any
obligation of either party to pay any sum in order to perform any act required by this Lease after
10
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the expiration or other termination of this Lease shall survive the expiration or other termination
of this Lease.

13.13. Headings, Captions and References. The section captions contained in this Lease
are for convenience only and do not in any way limit or amplify any term or provision hereof.
The use of the terms “hereof,” “hereunder” and “herein” shall refer to this Lease as a whole,
inclusive of the Exhibits, except when noted otherwise. The use of the masculine or neuter
genders herein shall include the masculine, feminine and neuter genders and the singular form
shall include the plural when the context so requires. All Exhibits attached to this Lease are by
this reference incorporated herein.

13.14. Consents and Approvals. Whenever any provision of this Lease requires approval
or determination by a party, the party shall promptly exercise its judgment and promptly
communicate its decision to the other party.

13.15. Hazardous Materials. Tenant shall not cause or permit any Hazardous Material
(as defined herein) to be brought, kept or used in or about the Premises by Tenant, its agents,
employees, contractors or invitees except for Hazardous Material used by Tenant, its agents,
employees, contractors or invitees in connection with activities permitted by this Lease and in
accordance with applicable law. Tenant hereby indemnifies Landlord from and against any
breach by Tenant of the obligations stated in the preceding sentence, and agrees to defend and
hold Landlord harmless from and against any and all loss, damage, cost and/or expenses
(including, without limitation, diminution in value of the Premises, damages for the loss or
restriction on use of rentable or usable space or of any amenity of the Premises, and sums paid in
settlement of claims, attorneys’ fees, consultant fees, and expert fees) which arise during or after
the Term as a result of such breach. This indemnification of Landlord by Tenant includes,
without limitation, costs incurred in connection with any investigation of site conditions or any
cleanup, remedial, removal, or restoration work required by any federal, state, or local
governmental agency or political subdivision because of Hazardous Material present in the soil
or ground water on or under the Premises which results from such a breach. Without limiting the
foregoing, if the presence of any Hazardous Material in the Premises caused or permitted by
Tenant results in any contamination of the Premises Center, Tenant shall promptly take all
actions at its sole expense as are necessary to retumn the Premises to the conditions existing prior
to the introduction of such Hazardous Material to the Premises; provided that the Landlord’s
approval of such actions, and the contractors to be used by Tenant in connection therewith, shall
first be obtained.

As used herein, the term “Hazardous Material” means any hazardous or toxic substance,
material, or waste which is or becomes regulated by any local governmental authority or the
United States Government. The term “Hazardous Material” includes, without limitation, any
material or substance which is (i) defined as a “hazardous waste”, “extremely hazardous waste”,
or “restricted hazardous waste” or similar term under the law of the jurisdiction where the
propetty is located, or (ii) designated as a “hazardous substance” pursuant to Section 311 of the
Federal Water Pollution Control Act (33 U.S.C. § 1317), (iii) defined as a “hazardous waste”
pursuant to Section 1004 of the Federal Resource Conservation and Recovery Act, 47 U.S.C.

§ 6901 et seq. (42 U.S.C. § 6903), or (iv) defined as a “hazardous substance™ pursuant to
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Section 101 of the Comprehensive Environmental Response, Compensation and Liability Act, 42
U.S.C. § 9601 et seq. (42 U.S.C. § 9601).

As u ed herein, the term “Laws™ means any applicable federal, state, or local laws,
ordinances, or regulation relating to any Hazardous Material affecting the Town Center,
including, without limitation, the laws, ordinances, and regulations referred to in Section 13.10
above.

Landlord and its employees, representatives and agents shall have access to the Premises
during reasonable hours and upon reasonable notice to Tenant in order to conduct periodic
environmental inspections and tests of Hazardous Material contamination of the Premises,
provided that Landlord and its employees, representatives and agents shall use all reasonable
efforts to not interfere with Tenant’s business in the Premises in exercise of such rights.

13.16. Existing Reservations and Bookings. Tenant shall assume and honor the existing
reservations and bookings for use of the Facility set forth on Exhibit C attached hereto.

13.17. Counterparts. This Lease may be executed in one or more counterparts, each of
which may be deemed an original, and all of such counterparts together shall constitute one and
the same Lease.

13.18. Notice. Any notice permitted or required to be delivered under this Lease may be
delivered either personally, by mail, or by express delivery service. If delivery is made by mail,
it will be deemed to have been delivered and received three business days after a copy of the
notice has been deposited in the United States mail, postage prepaid, with the address set forth in
Section 1.1 above, or if to Tenant, at the Premises. If delivery is made by express delivery
service, it will be deemed to have been delivered and received one business days after a copy of
the notice has been deposited with an “overnight” or “same - day” delivery service, properly
addressed. A party’s address for notice may be changed from time to time by notice in writing to
the other party. A true copy of any notice given under this Lease shall also be transmitted by
email or facsimile machine, but the recipient’s failure to receive the notice transmitted in that
manner shall not invalidate the notice.

13.19. Annual Repott On or before [June 1] of each calendar year, Tenant shall provide
Landlord with a report of the financial condition of the Premises, a budget for the upcoming
fiscal year, significant events hosted, and other material information concerning the operation of
the Premises

13.20. Repeal of Prepared Food Tax. Tenant shall have the right to terminate this Lease
in the event the Prepared Food Tax levied by Landlord by ordinance approved by vote of the
electorate and used by Tenant for the operation of the Premises is repealed or modified in any
manner resulting in a reduction of the proceeds of such tax. Tenant shall give written notice to
Landlord of such termination on or before ninety days after the effective date of the repeal or
modification and state the effective date of the termination, which shall be not sooner than thirty
(30) days after the date of the notice.

12
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IN WITNESS WHEREOF this Lease has been executed under seal as of the day and year

first above written.

15823454

LANDLORD:

City of Fort Smith, Arkansas

a city of the-first-clas ,
By: . ﬂl\djg\fy?
_/ ’

Print Name: \Sﬁﬂ&nd%
Title: Ma yor

TENANT:

Fort Smith Advertising and Promotion
Commission
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EXHIBIT A
PROPERTY DESCRIPTION

[[CONFIRM DESCRIPTION]]

All of Blocks 522 and 533 and part of abandoned Garland Street, City of Fort Smith, Sebastian
County, Arkansas
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EXHIBIT B
ASSUMED MAINTENANCE CONTRACTS

Trane of Arkansas — Service Chillers, Boilers, HVAC System

Marmic Fire & Safcty - Fire Alann System

Chemaqua - Chemicals lor Boilers and Cooling Tower

Concessions Contrac: Neumeicr's

Vending Contract: Compass Group
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MEMO D F_UND DI

In kaeping with discussions and to memorialize our understanding for respective files and future rafarence, this
Memeorandum of Understanding describes that which is expected of tha University of Arkansas - Fort Smith (University)
and tha City of Fort Smith (City) with regard to the mutual Interest and expressad intent to provida the use of the Fort

Smith Convention Center for tUniversity evants.

This memorandum is antered into voluntadily with the mutual pledge of goodwitl and the shared support of the raspective
missions of each pariy as anci where practical.

The Unilvaralty will: :
1. On an annual basis, host the antite Season of Entertainment (SOE) programiming, the Miss UA Fort Smith

— and-University-drama-avents.in the Aransas Best Corporation Parforming Arts Center, and the BEST

Robatics compatitions in tha First Nationat Sank Sxhibit Hall :
2. Pay for all charges, including labor and tabla/chair rentals with the exception of a rertal fee for the building.

3. University personnel wilt treat ali city buildmgs and squipment with carm and will notify the City as soon &3

reasonably possible, if problems are discovered with said arrangament.
4. The City's donation of space for SOE, Miss UA Fort Smith pageant, drama events, and BEST Robatics

spansorships will be weatsd as an it-kind donation.

The City of Fort Smith will:
1. Fumish the University at no expense to the University the use of the Arkansas Best Performing Arts Center for the

entice Season of Entertainment (SOE) programming, the Miss UA Fort Smith pageant, and University drama
evants in the Arkansas Best Corporation Parforming Arts Center, and the BEST Robotics competitians in the First

National Bank Exhibit Hall.
2 Provide 3 days (including load-in and pick-up) for SOE events, and 4 days for Miss UA Fort Smith pageant and

Jazz Concert.
3. Permit the Universily to use genaral faciiities (i.e. resirocims, equipment, atc.) and make evety raasonabla effort to

nalify the University of any building rapairs or maintenance afforts that could impact University events.

The parties reprasent by their signatures below their concurrence with and understanding of the commitments
stipulated above. Parties also acknowladge that this is not an Inclusive list. As other needs, roles, and
responsibilities nat yet discussed will surfaca in tha coursa of pursuing this project, parties commit to work

cooperatively in resclutian of fhe issuas,

This memorandum of undarstanding will continus without expiration &3 long as all partias are In agreement with the
tarms listed above, It may be terminated by any party upon written advance notice of no less than 30 days.

Entered inta this 3 day of August, 2010,

S D Sl

Paul 8. Beran, Ph.D. Dennis Kally
Chancellor Clty Administrator
University of Arkansas - Fort Smitf City of Fort Smith
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November 17, 2011

TO: Members of the Board of Directors
Members of the Sebastian County Regional Solid Waste Management Board

RE: Appointments:

The terms of Mayor Sandy Sanders and Mr. Chester Koprovic of the Sebastian County
Regional Solid Waste Management Board expire effective January 21, 2012. In accordance with
Ordinance No. 2926 nominations for this prospective vacancy are now being received.

Please submit nominations to the city administrators office no later than the close of
business on December 14, 2011. A list will be compiled for review by the Board of Directors.
Applications are available on the City of Fort Smith website. Go to www.fortsmithar.gov and
click on boards and commissions.

Sincerely,

ay é@é’ -
Ray Gosack
City Administrator

623 Garrison Avenue
P.O. Box 1908
Fort Smith, Arkansas 72902
(479) 785-2801
Administrative Offices FAX (479) 784-2430
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