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AGENDA 
Fort Smith Board of Directors 

REGULAR MEETING 
December 16, 2014 ~ 6:00 p.m. 

Fort Smith Public Schools Service Center  
3205 Jenny Lind Road 

 
5:30 p.m. – Reception for outgoing elected officials 
 
THIS MEETING IS BEING TELECAST LIVE ON THE GOVERNMENT ACCESS CHANNEL 214 
AND ONLINE AT http://www.ustream.tv/channel/city-of-fort-smith-board-of-directors-meetings 
 

INVOCATION & PLEDGE OF ALLEGIANCE 
 
ROLL CALL 
 
PRESENTATION BY MEMBERS OF THE BOARD OF DIRECTORS OF ANY ITEMS 
OF BUSINESS NOT ALREADY ON THE AGENDA FOR THIS MEETING 

(Section 2-37 of Ordinance No. 24-10) 
 
APPROVE MINUTES OF THE DECEMBER 2, 2014 REGULAR MEETING AND 
DECEMBER 9, 2014 SPECIAL MEETING  
 
ITEMS OF BUSINESS:  

1. Presentation:  Recognition to outgoing elected officials 
 

2. Ordinance to adopt the fiscal year 2015 Operating Budget and to provide other 
matters related thereto  ** Third and Final Reading ** 

 
3. Ordinance establishing prices and fees for grave spaces and services at Oak 

Cemetery ~ Discussed at the November 25, 2014 budget hearing ~   
 

4. Resolution adopting the Fort Smith Comprehensive Plan ~ Weber/Merry placed 
on the agenda at the December 16, 2014 regular meeting ~   
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5. Resolution approving and authorizing execution and delivery for filing of a 
precedent for a consent decree in litigation brought against the City by the United 
States of America and the State of Arkansas 

 
6. Consent Agenda 

 
A. Ordinance to abandon a public utility easement located in Horseshoe 

Ridge, an addition to the City of Fort Smith, Sebastian County, Arkansas 
 

B. Resolution granting a temporary revocable license for the placement of 
stationary gates, pedestrian gates, brick gate posts, gate footings, and 
brick wall within a public right-of-way and public utility easement and 
authorizing the Mayor to execute agreement  (Horseshoe Ridge)  

 
C. Resolution authorizing the Mayor to execute an operating agreement with 

American Resort Management, LLC for the aquatics center at Ben Geren 
Regional Park   ($96,772.00 / Parks Department / Budgeted – 1/8% Sales 
and Use Tax)  

 
D. Resolution accepting the bid and authorizing a contract with Dixon 

Contracting Inc. for the construction of the West River Front Trail  
($1,893,210.00 / Parks Department / Budgeted – 1/8% Sales and Use 
Tax) 

 
E. Ordinance authorizing purchase of Compass Park fountain equipment 

from Fountain People, Inc., authorizing installation services contract with 
Creative Design Pools, LLC and declaring exceptional situations and 
waiving the requirements of competitive bidding   ($334,465.00 / Parks 
Department / Budgeted - 1/8% Sales and Use Tax, Downtown 
Development Capital Outlay and CBID donation) 

 
F. Resolution authorizing execution of utility easement granted to Oklahoma 

Gas and Electric Company (OG&E) for Fort Smith Fire Training Facility 
Project located on Fort Smith Department of Sanitation property 

 
G. Ordinance authorizing the Mayor to execute an agreement with Beautify 

Fort Smith for certain services for inhabitants of the City of Fort Smith 
 
H. Resolution authorizing the acquisition of real property interests for the 

Town Branch Drainage Improvements, Phase III, Project No. 11-06-B  
($14,000.00 / Engineering Department / Budgeted – Sales Tax Program 
Fund) 

 
I. Resolution authorizing execution of aerial and underground electric 

easements in favor of Oklahoma Gas and Electric Company   (“P” Street 
Pump Station)     ~ MOVED TO ITEM NO. 7, PER CITY ATTORNEY ~  
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J. Resolution accepting completion of and authorizing final payment for the 
construction of May Branch Outfall Culvert Replacement, Project No. 12-
06-E ($148,793.98 / Engineering Department / Budgeted – Sales Tax 
Program Fund) 
 

K. Resolution authorizing a time extension for the construction of May Branch 
Outfall Culvert Replacement, Project No. 12-06-E   (88 days) 

 
L. Resolution accepting completion of and authorizing final payment for the 

construction of Drainage Improvements, Phase C2, Project No. 12-06-C2  
($69,431.17 / Engineering Department / Budgeted – Sales Tax Program 
Fund) 

 
M. Resolution approving and authorizing execution of agreement for 

construction of improvements to public street, water and sanitary sewer 
facilities and for development and construction of private parking facilities 
with The Degen Foundation  

 
N. Resolution authorizing an engineering services agreement for the design 

of a project in the 2015 Sales Tax Program   ($300,000.00 / Engineering 
Department / Budgeted – Sales Tax Program Fund)   

 
7. Resolution authorizing execution of aerial and underground electric easements in 

favor of Oklahoma Gas and Electric Company   (“P” Street Pump Station) 
 

8. Resolution naming the aquatic center at Ben Geren Regional Park, Parrot Island 
Waterpark   
      

 
OFFICIALS FORUM ~ presentation of information requiring no official action 

(Section 2-36 of Ordinance No. 24-10) 
 Mayor 

 
 Directors 

 
 City Administrator 
 
 
EXECUTIVE SESSION 
Appointments: Central Business Improvement District (1) and Parking Authority (1) 
 
 
ADJOURN 
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AN ORDINANCE TO ADOPT THE FISCAL YEAR 2015 
OPERATING BUDGET AND TO PROVIDE OTHER 

MA TIERS RELATING THERETO 

BE IT ORDAINED AND ENACTED BY THE BOARD OF DIRECTORS OF THE 
CITY OF FORT SMITH, ARKANSAS THAT: 

Section 1: The City of Fort Smith fiscal year 2015 Operating Budget is approved 
and authorized as on file in the City Clerk's office. 

Section 2: The City Administrator is hereby authorized to transfer 
appropriated monies among and within authorized programs. 

Section 3: The 2014 year end encumbrances are hereby appropriated in the 2015 
Budget. 

Section 4: All ordinances and resolutions in conflict with the budget hereby 
are amended to conform with the budget hereby approved. 

PASSED AND APPROVED THIS 2nd DAY OF DECEMBER 2014. 

APPROVED: 

Mayor 
ATTEST: 

City Clerk Approved as to form: 

CM~ 
Publish One Time 
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City of Fort Smith 
FY15 
Budget Comparison Summary-General Fund 

Estimated Budget Increase ProJected 
FY14 FY15 (Decrease) FY1 6 

Revenues 
Intergovernmental $ 4,354,652 s 3.202 ,314 $ ( 1.152.338) s 3.253,514 
Taxes and Assessments 33.873,096 34 .345 .838 472.742 34 .919,898 
Court Fines and Forfeitures 2.270,000 2.225,000 (45 .000) 2.225.000 
Licenses and Permits 1,335 ,120 1,462,400 127,280 1 470 ,000 
Service Charges and Fees 639,851 663,623 23.772 665.623 
Miscellaneous 922 .467 1,076.069 153,602 1.083.293 
Transfers 2,918,633 2,991 ,31 0 72,677 3,064 ,600 

Total $ 46.313 ,819 s 45 .966.554 $ (347.265) $ 40.681 .928 

Expenditures 
Policy and Administration 

Serv•ces $ 2,719 ,327 $ 2.706,370 $ (12.957) s 2,737 ,673 
Management Services 2.585.295 2 775,376 190,081 2,785 791 
Development Services 2,879,953 2.832 .896 {47,057) 2,863 .162 
Police Services 15,495,608 16.443,600 947.992 16,516.700 
Fire Services 15,455,967 13.457,85rJ ( 1,998,117) 13,811 .870 
Operahon Services 8,747,312 7.501 .930 (1 .245,382) 8.189,524 
Non-Departmental 2.884 ,517 2.396,860 {487.657) 2,5'10,525 

Total $ 50,767,979 $ 48,114.882 $ (2,653,097) s 49,41 5.245 

Excess (Defictency) 
Revenues Over Expendttures $ (4 .454.160) $ (2 148.328) $ 2.305 .832 s (2 733 317) 

Fund Balance. Beginnmg 
of Year 10,065.932 s.611.n2 {4 ,454 . 160~ 3.463 444 

Fund Balance, 
End of Year $ 5,611 ,772 s 3,463.444 $ (2,148,328) s 730.127 
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City of Fort Smith 
FY15 
Budget Comparison Summary-Street Maintenance Fund 

Estimated Budget Increase Projected 
FY14 FY15 (Decrease) FY16 

Revenues 
Intergovernmental $ 5.603.585 $ 5,612.206 $ 8.621 $ 5.612 .206 
Taxes and Assessments 2.056,000 2.097,120 41 ,120 2.139.000 
Licenses and Permits 170,448 165,000 (5.448) 165.000 
Miscellaneous 8.355 8.50<) 145 8,500 

Total $ 7,838,388 $ 7,882,826 $ 44,438 $ 7,924.706 

Expenditures 
Policy and Adminrstration 

Servrces $ 162,574 $ 160,119 $ (2.455) $ 165.214 
Management Services 410.351 425.934 15,583 428,503 
Development Services 75.164 77.807 2.643 77 877 
Operation Services 6,589,748 6.673.440 83.692 6,641 .806 
Non-Departmental 739,982 492 .185 {247 ,797! 577,400 

Total $ 7,977,819 $ 7,829,485 $ {1 48,334 ) $ 7.890.800 

t:xcess (Uefre~ency ) 

Revenues Over Expendrtures $ (139.431) $ 53,341 $ 192.772 $ 33.906 

Fund Balance, Beginning 
of Year 1.572 .231 1.432,800 {139.431) 1.486,141 

Fund Baiance. 
End of Year $ 1.432,800 $ 1,486,14 1 $ 53,341 $ 1.520 ,047 
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City of Fort Smith 
FY15 
Budget Comparison Summary-Water and Sewer Operating Fund 

Estimated Budget Increase ProJected 
FY14 FY15 (Decrease) FY1 6 

Revenues 
Services Charges and Fees $ 36.766.429 $ 37,366,120 $ 599.691 $ 38.023.284 
Miscellaneous 114,317 117.000 2.683 117.000 

Total $ 36,880,746 $ 37,483,120 $ 602,374 $ 38,140,284 

Expenses 
Pohcy and Admin1strat1on 

Serv1ces $ 390,318 $ 391 ,3~6 $ 1.038 $ 404 .472 
Management Serv~ces 2.776,997 2.747.129 29.868) 2.776,445 
Development Services 282.218 269,807 (12.411) 27 1.31 2 
Operation Services 35,363,124 35,384,300 21 ,176 34,464 ,920 
Non-Departmental 337,100 363,610 26,510 367,400 

Total $ 39,149,757 $ 39,156,202 $ 6.445 $ 38,284.549 

Excess (Deficiency} 
Revenues Over Expenditures $ {2,269.011 ) $ (1.673.082} $ 595.929 $ (1 44.265) 

Worktng Capital, Begtnning 
of Year 9,384,941 5,685 ,930 (3,699,011) 3,562.848 

Work1ng Capital, 
End of Year $ 7.115.930 $ 4,012,848 $ (3.103.082) $ 3.4 18.583 

Adjustment for CIP Transfers ~ 1.430.000) (450.000) 980.000 (850,000) 

Adjusted Working Capital, 
End of Year $ 5,685,930 $ 3,562 ,848 $ 2,123,082 $ 2,568,583 
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City of Fort Smith 
FY15 
Budget Comparison Summary-Sanitation Operating Fund 

Estimated Budget Increase Projected 
FY14 FY15 (Decrease) FY16 

Revenues 
Service Charges and Fees $ 12.982.378 $ 13.071.000 $ 88,622 $ 13 117,000 
Miscellaneous 20.131 32,300 12.169 32.300 

Total $ 13,002,509 $ 13.103.300 $ 100,791 $ 13.149 ,300 

Expenses 
Policy and Admin1stratton 

Servtces $ 204.771 $ 202,425 $ (2,346) $ 208.940 
Management Services 791 ,649 804.671 13.022 811 ,421 
Operation Services 10,854,403 9,802,350 (1,052,053) 9,298.000 
Non-Departmental 1,815,479 1,81 0,146 ~5 . 333) 1.822.400 

Total $ 13,666,302 $ 12,619,592 $ (1,046.710) $ 12,140,761 

Excess (Defictency) 
Revenues Over Expenditures $ (663.793) $ 483.708 $ 1,147,501 s 1.008,539 

Worl<tng Capttal, Begtnnmg 
of Year 3,122,590 1,758,797 ~ 1 . 363.793z 1,542,505 

Workmg Cap1tal, 
End of Year $ 2.458,797 s 2,242 ,505 $ (216.292 ) $ 2 .551,044 

Adjustment for CIP Transfers i700,000} (700.000) 0 {700.000) 

Adjusted Working Capital. 
End of Year $ 1,758,797 s 1,542 ,505 $ ~216 ,292) $ 1.851 ,044 
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MEMORANDUM 
l:>ccember 1. :w I~ 

TO: Ra) Gosa...:k.. City dmini , trator 

FROM: Kara Bushkuhl. Director of I· inane~ ·-'r 

SLJBJECT: 2015 Budget I fearing and Appro\ al 

During the budget rcvi ·w cs ions with the Board. the following adju. tm ·nts w the 

proposed 2015 Budg ·t \\ere made: 

I. Tht! redu~:tion · to the Transtt program budget have an trnpact upon the n:unbursemcnt from the 

government. The net decrease in grant funding is 76.200. 
The latest review of fram:hise tee revenue in 2014 to date indicates that an additional . 50.000 

will he receivt:d during 20 I 4. This amc increase is estimated t(>r 201 5 a" ''·II. 
1 The adju. t.ment for the Stret!t Maimt:nanct! Fund ad va lorem taxes fbr 20 I~ carries u\'cr to 2015 

in the am~lUnt of$91. 00 in addi tional rcvcnu · 
4. The estimated amount of revenue from amending the city·s alcohol rdateJ permits and tee ts 

$89.000 for 01-. The city ·s ordinance will need to b~ updated to reflect that the cit) will 

r llov. state law by charging the am< unc authorized by the tate. 
!ncrea-;ed fees tor cemct~r. plots are anti ipatcd to generate an additional 25.000 tor 201.- . 

6. The net !Teet of change in expenditures t()r the District Court program. impacts the 
reimbursement from Sebastian County. The net increase in reimbursement is $6.829. 

7. The transfer in from th'-' Water and Sewer Fund to th ·Street Maintenance Fund of$60.000 lhr 
::w 15 has been eliminated. 

8. The 1% COL and implementation of. tep/mcrit pa) ha\c been added to each program at a 
total cost of I A25.808. 

9. rhe po. itions eliminat ·d include: 1 Polic Records Clerk: 1 Patrol Oftic~r ·: 2 parks positions 
a li feguard and a seas mal lab )rcr: 1 Transit Dispatclu:r: and I Cro. s Connection Technician in 
Utilitie ·. This reduces the total numher of posi tions authori7 d for 2015 from 9~3.83 FTI ·. to 
936.83 FTE. This compares to the authorized po. it ions in wO 14 of 943 .. >3 F n:. fhc net 

decrease appropriations in 20 IS is ~309. 790. 
I 0. The 1% reduction in the operating co in all Genera l Fund programs totaled 468.818 among 

all four operating fund ·. Du'-' to the cost ullo ·minn fnr varinus Cfcneral Fund programs. the 
Street Maimenanc Fund and the Water & Se\ er Operating Fund ret1cct reductions as '-"CII 'Is 

the General Fund. 

The attached ummary schcdul provides the details of the above atljustm ·nts to tht: 2015 
Bu I get. The ·chcdulcs attached lll the 2015 Budget adoption ordinance ha' e bl.'en amended to 

retlcct all of the c changes. 

I recommend tht.: approval of the 2015 Bud gel. as amended. 
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If you hav any que tions or require more int(mnation. plea. c do not hc..:itatc w contact 
me. 

pc: Jeff Dingman 
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3 
 

ORDINANCE NO. ____________ 
 
 

AN ORDINANCE ESTABLISHING PRICES AND FEES FOR  
GRAVE SPACES AND SERVICES AT OAK CEMETERY 

_____________________________________________________________________ 
 
 BE IT ORDAINED AND ENACTED BY THE BOARD OF DIRECTORS OF THE 
CITY OF FORT SMITH, ARKANSAS, THAT: 
 
 SECTION 1: The following prices for grave spaces and fees for services 
are hereby established for Oak Cemetery: 

 
(a) The price of all grave spaces in Oak Cemetery shall be $550.00 per 
space.   

 
(b) The fee for making a grave space opening and closing shall be the 
sum of $550.00 on any weekday, Monday through Friday, and shall be the 
sum of $700.00 on Saturday, Sunday, or holiday observed by the City of 
Fort Smith.   
 
(c) The fee for making an inurnment of niches shall be the sum of 
$200.00 on any weekday, Monday through Friday, and shall be the sum of 
$300.00 on Saturday, Sunday, or holiday observed by the City of Fort 
Smith.   
 
(d) The fee for making a grave space opening and closing for cremated 
remains and for infants shall be the sum of $200.00 on any weekday, 
Monday through Friday, and shall be the sum of $300.00 on Saturday, 
Sunday or holiday observed by the City of Fort Smith.   
 
(e) The fee for the disinterment of any person shall be the sum of 
$1,000.00 and any additional costs directly related to the disinterment.  
The fee for the disinurnment of any cremains shall be the sum of $300.00 
and any additional costs directly related to the disinurnment.  The fee for 
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the disinterment of any infant shall be the sum of $300.00 and any 
additional costs directly related to the disinterment. 

 
 SECTION 2:  All ordinances and parts of ordinances in conflict with the 
provisions of Section 1 of this Ordinance are repealed. 
 
 SECTION 3: Although referred to by Fort Smith Municipal Code Section 
7-30(a), the codifier of the Fort Smith Code shall not codify the prices and fees 
established by Section 1 of this Ordinance.  The codifier shall delete the provision 
of Section 7-30(b) from the Fort Smith Municipal Code. 
 
 SECTION 4:  This Ordinance, not being of a general or permanent nature, 
shall be of full force and effect from its passage and approval. 
 
 Passed and approved this ______day of December, 2014. 
 
       APPROVED: 
 
 
       ______________________________ 
       Mayor 
 
ATTEST: 
 
 
_______________________________ 
City Clerk 
 
 
 
 
 
 
       Approved as to form: 

        
       ___________________________ 
       City Attorney 
       No Publication Required 
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Memo: 
 
December 12, 2014 
 
To: Ray Gosack, City Administrator 
From: Jeff Dingman, Deputy City Administrator 
Re: Oak Cemetery proposed rate increase 
 
In response to the Board of Directors’ discussion of cemetery rates as additional revenue to 
augment the FY2015 city budget, the attached ordinance increases the Oak Cemetery rates to 
the level recommended by the Oak Cemetery Commission in February 2013.  The Oak 
Cemetery Commission recommend increases in rates for grave spaces, opening and closing 
graves, inurnment of cremains, and disinterments.  In a survey of cemetery rates done in 2013 
in Fort Smith, we found that the cemeteries in the city had raised their rates since our last survey 
and rate increase of 2004. 
 
 
 Proposed Rate Current Rate Comparable Rates
Grave Space 550 400 750
Opening/Closing 550 400 675

Weekend & Holiday 700 600 775
Opening/Closing Infants, 
Cremains 

200 100 275 

Weekend & Holiday 300 200 375
Inurnment 200 100 Not Provided

Weekend & Holiday 300 200 Not Provided
Disinterment 1,000 600 Not Provided
Disinterment - Cremains 300 200 Not Provided
Disinterment – Infant 300 100 Not Provided

 
 
In the six (6) years prior to 2010, the revenues accounted for an average of thirty percent (30%) 
of the budgeted expenses.  From 2010 to 2012, revenues accounted for an average of forty-
six percent (46%).  Increased revenues may have been a reaction to increased rates charged 
at other Fort Smith cemeteries.  Oak Cemetery’s rates are lower than the other cemeteries. 
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Summary  2013  2012  2011  2010 

Spaces and Niches Sold  122  104  110  126 

Interments, Inurnments  71  64  70  77 

Revenue  $80,712  $60,600 $65,494  $59,474 

         

Expense  $146,132 $135,895 $154,174  $139,304 

         

  55.23% 44.59% 42.48%  42.69% 

 
 

Comparison using proposed 
increase of $550 

2013  2012  2011  2010 

Spaces and Niches Sold, $550  67,100  57,200  60,500  69,300 

Interments, Inurnments, $550  39,050  35,200  38,500  42,350 

Revenue  106,150  92,400  99,000  111,650 

   72.63%  67.99%  64.21%  80.14% 

 
 
Please call if you have any questions regarding the proposed rate increase. 
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                        4.   

RESOLUTION NO.______________ 
 

A RESOLUTION ADOPTING THE FORT SMITH COMPREHENSIVE PLAN 
______________________________________________________________ 

 
   
  BE IT RESOLVED BY THE BOARD OF CITY DIRECTORS OF THE CITY OF FORT SMITH, ARKANSAS 
THAT: 
 
  WHEREAS the Mayor and Board of City Directors recognized the need for an update to the 2002 
Comprehensive Plan to guide the growth and progress of the City of Fort Smith, and; 
 
  WHEREAS the Mayor and Board of City Directors decided to meet this need through the 
development of a comprehensive planning process with the goal of involving all groups and individuals 
within the community, and; 
 
  WHEREAS the citizen participation was hugely successful and the Mayor and Board of City 
Directors wish to thank all of the Comprehensive Plan Steering Committee members as well as the 
citizens of Fort Smith, and; 
 
  WHEREAS this process has resulted in the creation of an updated Comprehensive Plan 
document known as Future Fort Smith that will guide decision and policy making for the City of Fort 
Smith, and; 
 
  WHEREAS the updated document was unanimously recommended for approval by the City 
Planning Commission and the Comprehensive Plan Steering Committee; 
 
  NOW THEREFORE BE IT RESOLVED that the Board of City Directors hereby adopt this document 
as the official Comprehensive Plan for the City of Fort Smith. 
 
  This Resolution is adopted this ____________ day of December, 2014. 
 
              APPROVED: 
 
 
              __________________________________ 
              Mayor 
ATTEST: 
 
 
______________________________      Approved as to Form:   
City Clerk   

               
              ______________________________________ 
                                     City Attorney 
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5
RESOLUTION NO. ____

A RESOLUTION APPROVING AND AUTHORIZING EXECUTION AND DELIVERY FOR
FILING OF A PRECEDENT FOR A CONSENT DECREE IN LITIGATION BROUGHT

AGAINST THE CITY BY THE UNITED STATES OF AMERICA AND THE STATE OF
ARKANSAS

_____________________________________________________________________________

BE IT RESOLVED BY THE BOARD OF DIRECTORS OF THE CITY OF FORT
SMITH, ARKANSAS, that:

WHEREAS, it is anticipated that the United States of America and the State of Arkansas
will initiate litigation against the City of Fort Smith (“City”) in the United States District Court
for the Western District of Arkansas, Fort Smith Division (“Court”) asserting Clean Water Act
and other violations by the City; and

WHEREAS, through extensive negotiations, a precedent for a proposed Consent Decree
has been prepared for execution by the parties to the litigation and subsequent presentation for
approval to the Court;

NOW, THEREFORE:

SECTION 1:  The precedent for Consent Decree presented during this meeting and
attached hereto is hereby approved by the City of Fort Smith.

SECTION 2:  The City Administrator and the City Attorney are hereby authorized, on
behalf of the City of Fort Smith, to execute the precedent for the Consent Decree in substantially
the same form presented to this meeting and to deliver the executed precedent for filing with the
Court with a request for entry of the Consent Decree, subject to the public notice and comment
provisions of 28 C.F.R. § 50.7.

This Resolution adopted this __________ day of December, 2014.

APPROVED:

___________________________
Mayor

ATTEST:

____________________________
City Clerk 

Approved as to form:

______________________NPR
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MEMORANDUM
December 12, 2014

          TO:  Mayor and Board of Directors 

    FROM :  Ray Gosack, City Administrator

SUBJECT:  Sanitary Sewer System Consent Decree

Attached for the board’s consideration is a resolution 
approving a consent decree for improvements to Fort Smith’s
sanitary sewer system.  The staff and city attorney recommend
approval of the consent decree.

BACKGROUND

In late 2005, the city was notified by the U.S. Department
of Justice (DOJ) that it would pursue a consent decree.  Fort
Smith had been under an administrative order from the
Environmental Protection Agency (EPA) since 1989 to undertake
improvements to its sewer system.  Because of insufficient
progress, EPA referred Fort Smith to DOJ for further enforcement
action.

The city began discussing a consent decree with DOJ and EPA
in early 2006.  The federal government intensified the pace of
negotiations in 2013 and through 2014.  Negotiation of a
recommended consent decree was substantially concluded last
month.

The consent decree, which is a federal court order, seeks to
remedy violations of the federal Clean Water Act.  The 140 page
document has a multitude of provisions including:

! Assessments of most basins/sub‐basins in the sanitary
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sewer collection system.

! Collection system improvements to increase capacity and
remediate defects in lines and manholes.

! Pump station and treatment plant improvements.

! A capacity, management, operations, maintenance (CMOM)
program.  Among many activities, regular cleaning and
televising of sewer lines and root control will be
required.  The CMOM program will assure that the sewer
system is properly operated and maintained in order to
minimize violations of the Clean Water Act.

! A fats, oils and grease (FOG) program to reduce the
occurrence of overflows caused by buildup of solids in
the sewer pipes.

! A program for the repair and rehabilitation of private
service lines.  Financial assistance will be available
for lower‐income homeowners.

! Management information systems and GIS enhancement to
assist with record‐keeping, reporting, and project
management.

! Penalties for not complying with project, program,
performance, and reporting requirements.

! A penalty payment of $300,000 for past violations of
the Clean Water Act.

COMPLIANCE

If approved, the city will need to commit resources to
comply with the consent decree.  The decree has numerous specific
performance and reporting requirements.  Violation of any one of
these can result in penalties.  Over the 12‐year life of the
consent decree, we estimate costs will be:

$375 million for capital construction projects
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$104 million for operations and maintenance costs

The consent decree includes a provision to re‐open the
schedule in the event costs become unaffordable according to
specified guidelines.  This protects the community if costs
become higher than anticipated.

BOARD ACTIONS

Specific actions the board will need to take during the life
of the consent decree include:

< Approval of various contracts for planning, engineering
and construction work.

< Approving property acquisitions necessary for projects
to proceed in a timely manner.

< Approving the acquisition of equipment, construction of
facilities, and the addition of personnel.  These are
necessary to manage the planning, engineering and
construction work; and to meet the ongoing CMOM
requirements.

< Approving debt issuances to finance capital costs.

< Adjusting sewer rates to provide the funding needed for
compliance.

< When available, considering the use of sales tax bonds
to finance some capital costs.

SUMMARY

Fort Smith’s violations of the Clean Water Act began in the
1970's.  The city has made significant progress, particularly in
the last 8 years, to remedy these violations.  Substantial
amounts of assessment and construction work remain.  And, the
city must develop and implement capabilities to properly maintain
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the sewer system as a regular course of business.

The consent decree will resolve the long‐standing
enforcement actions against Fort Smith.  It avoids protracted and
costly litigation that would likely harm the community’s
reputation, particularly with regard to economic development. 
The consent decree supports multiple comprehensive plan goals
including:

! Protection of natural resources/minimize pollution in
watersheds. (NCR‐2.1)

! Ensure adequate, well‐maintained infrastructure.    
(FLU‐1.4) 

! Continue to ensure that customers have access to
reliable sewer services by reducing or eliminating
deficiencies and gaps in infrastructure systems.  (TI‐
5.1)

! Ensure that utility and infrastructure systems can meet
the city’s long‐term needs.  (TI‐5.2)

Most importantly, the consent decree gives greater assurance of
providing quality sanitary sewer services in an environmentally
responsible manner to the citizens and businesses of Fort Smith.

Attachments
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King & Spalding LLP 
1180 Peachtree Street N.E. 
Atlanta, GA 30309-3521 
Tel:  +1 404 572 4600 
Fax:  +1 404 572 5100 
www.kslaw.com 

Adam Sowatzka 
Partner 
Direct Dial:  +1 404 572 3508 
Direct Fax:  +1 404 572 5100 
Mobile:  (770) 309-5349 
asowatzka@kslaw.com 

 
 

December 12, 2014 

VIA EMAIL AND REGULAR MAIL 
 
 
Jerry L. Canfield, Esq. 
City Attorney 
Daily & Woods, P.L.L.C. 
58 South 6th Street 
P.O. Box 1446 
Fort Smith, AR 72902 
 
  Re: United States of America et al. v. City of Fort Smith, Arkansas 
 
Dear Mr. Canfield: 
 

As you are aware, I was retained on July 29, 2014, to assist you and the City of Fort Smith 
with negotiating a consent decree with the U.S. Department of Justice (“DOJ”), the U.S. 
Environmental Protection Agency (“EPA”), and the State of Arkansas to resolve alleged violations of 
the Clean Water Act against the City.  Negotiations on the decree are complete.  The final draft is fair 
and reasonable and in line with other decrees of this nature.  Considering the certainty that an 
enforcement action would be brought if the alleged violations were not resolved by negotiation, the 
uncertain outcome of that litigation, and the cost of litigation, King & Spalding recommends that the 
City’s Board of Directors approve the consent decree.   

As an environmental attorney with over seventeen years of experience—including time as a 
senior enforcement attorney with the EPA—I have extensive experience negotiating Clean Water Act 
consent decrees.  I have been counsel in numerous Capacity, Management, Operations & 
Maintenance (“CMOM”) cases throughout the United States over the years, including recently 
resolving cases involving the Lexington-Fayette Urban County Government (Lexington, Kentucky), 
the City of Dothan, Alabama, and the City of Chattanooga, Tennessee, among others.   

As compared to other negotiations that I have led and participated in, I found the negotiations 
in this case to be particularly difficult.  This may be due in part to the historical compliance issues 
involving the City’s wastewater treatment plants and collection system.  It may also be a result of the 
protracted negotiations and the strongly held views of the government agencies. 
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Jerry Canfield, Esq. 
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Page 2 

In recent months, the City’s negotiating team held a hard line with DOJ, EPA, and the State 
on a number of key terms of the decree, and ultimately we were able to negotiate a draft that is both 
fair and reasonable.  Of utmost importance was to negotiate a decree that is affordable.  We were 
able to achieve that in this case through the development of provisions allowing a reasonable 
schedule for the performance of the work, particularly in the area of developing the City’s CMOM 
programs, along with the ability to sequence the various work items such as the capacity related 
projects and the Sewer System Assessments (“SSAs”).  Most importantly, this consent decree is one 
of only three CMOM consent decrees in the country that contains an affordability re-opener, which 
allows the City to seek an extension in the implementation schedule from the Court, should the costs 
of the decree exceed current estimates, measured against a certain percentage of the median 
household income (“MHI”) in Fort Smith.  We were also successful in significantly reducing the 
amount of the civil penalty and in negotiating a supplemental environmental project (“SEP”)—a low-
income service line repair and replacement program—which will be of great benefit to the Fort Smith 
community and to the environment.    

Overall, the Fort Smith consent decree includes reasonable terms for the City and is 
consistent with Clean Water Act decrees for other municipalities.  While there are some aspects of 
this consent decree that are unique to Fort Smith, such as certain aspects of the CMOM program, it is 
typical for such work items to be individually tailored to the municipality.  However, the majority of 
the provisions in the decree are similar or even identical to other decrees and include many favorable 
terms for the City.  Compared to the uncertain results and high costs of litigation, the consent decree 
is the preferred outcome.  King & Spalding recommends that the City’s Board of Directors adopt the 
decree to resolve the alleged Clean Water Act violations. 

As an aside, I want to add that the City’s staff, consultants, and the City Attorney did an 
outstanding job throughout the time that I was involved in the negotiations process.  The technical 
knowledge and dedication of all involved was comparable to or exceeded that of other Clean Water 
Act matters that I have worked on, including cases involving much larger municipalities.  The 
negotiations presented a number of challenges, and the City’s team achieved a great result by 
developing a fair agreement that allows the City to put this enforcement case behind it and move 
forward.   

Thank you very much for the opportunity to work with the City of Fort Smith on this matter.  
If I may be of further assistance with the implementation of the decree, or if you have any questions 
or concerns, please do not hesitate to contact me. 

 
Sincerely, 

  
Adam G. Sowatzka 
Partner 
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 UNITED STATES DISTRICT COURT 
 WESTERN DISTRICT OF ARKANSAS 
 FORT SMITH DIVISION 
        
UNITED STATES OF AMERICA and  )    
STATE OF ARKANSAS,  )    
                                       )   
                             Plaintiffs,    )     
   ) 
v.  )   CIVIL ACTION NO.  
  ) 
CITY OF FORT SMITH, ARKANSAS,  ) 
   ) 
                             Defendant.    )    
       ) 
  
 
 CONSENT DECREE 
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WHEREAS the City of Fort Smith, Arkansas (“City”) owns and operates a Publicly 

Owned Treatment Works (“POTW”) as defined at 40 C.F.R. § 403.3 that includes two 

Wastewater Treatment Plants (“WWTPs”) and two Wastewater Collection and Transmission 

Systems (“WCTS”) collectively serving the WWTPs;  

WHEREAS the State of Arkansas is a party to this action pursuant to Section 309(e) of 

the Clean Water Act (“CWA”), 33 U.S.C. § 1319(e); 

WHEREAS City discharges pollutants into navigable waters of the United States and 

Waters of the State of Arkansas from the P Street WWTP (located at 13 North P Street in Fort 

Smith), and the Massard WWTP (located in Fort Smith with a mailing address of 1609 North 9th 

Terrace, Barling, Arkansas), pursuant to National Pollutant Discharge Elimination System 

(“NPDES”) Permit No. AR0033278 (“the P Street Permit”), effective March 1, 2012, and 

NPDES Permit No. AR0021750 (“the Massard Permit”), effective February 1, 2009;   

 WHEREAS Plaintiff, United States of America, by the authority of the Attorney General 

of the United States and through its undersigned counsel, acting at the request and on behalf of 

the Administrator of the United States Environmental Protection Agency (“EPA”) and pursuant 

to Section 309(a) of the CWA, 33 U.S.C. § 1319(a), and the Co-Plaintiff State of Arkansas, 

acting at the request and on behalf of the Arkansas Department of Environmental Quality 

(“ADEQ”), by the authority of the Attorney General, pursuant to Ark. Code Ann. § 25-16-702(e) 

and in accordance with CWA Section 309(e), 33 U.S.C. § 1319(e), and through its undersigned 

counsel, jointly filed a Complaint against City seeking injunctive relief and a civil penalty; 

1 
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WHEREAS Plaintiffs allege in their Complaint that:  (1) City has violated and continues 

to violate Section 301 of the CWA, 33 U.S.C. § 1311, by discharging untreated sewage in the 

form of Sanitary Sewer Overflows (“SSOs”) from its WCTS to waters of the United States and 

Waters of the State; (2) City has violated and continues to violate CWA Sections 301 and 402, 

33 U.S.C. §§ 1311 and 1342 (hereinafter “CWA Sections 301 and 402”), and the condition in its 

NPDES permits requiring that it properly operate and maintain its WCTS; (3) City has violated 

and continues to violate the CWA Sections 301 and 402, and the condition in its NPDES permits 

(“Duty to Mitigate”) requiring that it take all reasonable steps to minimize or prevent any 

discharge; (4) City has violated CWA Sections 301 and 402 and certain effluent limits set for the 

outfalls at its two WWTPs, contained in its NPDES permits; (5) City has violated the CWA 

Sections 301 and 402, and the condition in its NPDES permits requiring that it report to ADEQ 

the occurrence of all SSOs, and provide certain information regarding such SSOs; and (6) City 

has violated and continues to violate the CWA Sections 301 and 402 and the condition in its 

NPDES permits requiring that it maintain adequate back up power sources to prevent the 

discharge of untreated or inadequately treated wastes during electrical power failures;  

WHEREAS, although City was then engaged in implementing its Wastewater 

Management Plan (September, 1993) to address unpermitted discharges from its POTW, on 

January 21, 1999, EPA issued to City Administrative Order Docket No. CWA-VI-99-1204 and 

No. CWA-VI-99-1205, which required City to take appropriate measures to comply with the 

CWA and its NPDES Permits to eliminate unpermitted discharges from its WCTS;  
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WHEREAS, as continued implementation of its Wastewater Management Plan, the City 

asserts that it has entered into contracts and expended over $203,463,010 on the design and 

construction of POTW improvements including upgrading of both WWTPs; development and 

continued maintenance of a WCTS hydraulic model; completion of WCTS evaluation studies on 

certain collector sewers; replacement or rehabilitation of certain collector sewers; construction of 

certain interceptor sewers; construction of the Sunnymede wet weather pump station and 

equalization (“EQ”) storage facility; current construction of the Zero Street wet weather pump 

station and EQ storage facility; and completion of construction of the Mill Creek wet weather 

pump station and EQ facility, resulting in what the City believes is a significant reduction of 

SSOs in its WCTS;   

WHEREAS, Fort Smith’s POTW is a separate sanitary sewer system and the Parties 

nevertheless agree to utilize EPA’s “Combined Sewer Overflows Guidance for Financial 

Capability Assessment and Schedule Development,” EPA 8320B-97-004, published February, 

1997 herein; 

WHEREAS, notwithstanding City’s development and continued implementation of its 

Wastewater Management Plan, EPA alleges that City has not made sufficient progress and 

remains in noncompliance with its NPDES Permits and the CWA, particularly in the area of 

SSOs;  

WHEREAS City does not admit any liability arising out of the transactions or 

occurrences alleged in the Plaintiffs’ Complaint and alleges that: (1) City’s operation of its 

POTW in fact was consistent with the then current NPDES Permits issued by the State; (2) City 
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notified EPA and the State that its Wastewater Management Plan and its implementation were  

consistent with principles of affordability; and (3) EPA did not notify City not to implement the 

Wastewater Management Plan and submittals by the City pursuant to the Plan; and  

WHEREAS the Parties recognize, and the Court by entering this Consent Decree finds, 

that this Consent Decree has been negotiated by the Parties in good faith and will avoid 

prolonged and complicated litigation among the Parties, and that this Consent Decree is fair, 

reasonable, and in the public interest.  

 NOW, THEREFORE, before the taking of any testimony, without the adjudication or 

admission of any issue of fact or law except as provided in Section I, below, and with the consent 

of the Parties, IT IS HEREBY ADJUDGED, ORDERED, AND DECREED as follows: 

I. JURISDICTION AND VENUE 

1. This Court has jurisdiction over the subject matter of this action, pursuant to 28 U.S.C. 

§§1331, 1345, 1367(a) and 1355, and Sections 309(b) of the CWA, 33 U.S.C. § 1319(b), and 

over the Parties.  Venue lies in this District pursuant to Section 309(b) of the CWA, 33 U.S.C. § 

1319(b), and 28 U.S.C. §§ 1391 (b) and 1395(a), because City is located in this judicial district, 

and the violations alleged in the Complaint are alleged to have occurred in this judicial district.  

For purposes of this Decree, City does not contest the Court’s jurisdiction over this action or 

over the City, and does not contest venue in this judicial district. 

2. For purposes of this Consent Decree, City agrees that Plaintiffs’ Complaint states claims 

upon which relief may be granted pursuant to Sections 301 and 309 of the CWA, 33 U.S.C. §§ 

1311 and 1319.  

4 
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II. OBJECTIVES 

3. This Consent Decree shall have the objective of causing Fort Smith to achieve and 

maintain full compliance with the Decree, the CWA, the regulations promulgated under the 

CWA, and City’s NPDES Permits, including the goal of eliminating all SSOs.  

 
III. APPLICABILITY 

4. The obligations of this Consent Decree apply to and are binding upon the United States, 

the State of Arkansas, and upon City, its agents, successors, assigns and other entities or 

persons otherwise bound by law.  

5. At least thirty (30) days prior to transferring ownership or operation of either the 

P Street WWTP or the Massard WWTP, or any part of, or the whole WCTS to any other person, 

City shall provide a copy of this Consent Decree to each prospective successor owner or operator 

and shall simultaneously verify such by a written notice to EPA Region VI, the United States 

Attorney for the Western District of Arkansas, the United States Department of Justice and the 

ADEQ (on behalf of the State of Arkansas in accordance with Section XX of this Decree 

(“Notices”).  Any such transfer must be conditioned upon the transferee’s agreement to 

undertake the obligations required by this Decree, and no such transfer shall relieve City of its 

obligation to ensure that the terms of the Decree are implemented.  

6. Until this Consent Decree is terminated pursuant to Section XXIV, City shall post a copy 

of this Decree on City’s website.  City shall provide a copy of this Consent Decree, or otherwise 

make it available by providing notice of location of posting, to each City official and City 

employee whose duties may reasonably include compliance with any provision of this Decree 

5 
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and to each engineer, Consultant and Contractor already retained (and to be retained in the 

future) to perform any activities required by this Consent Decree upon the execution of any 

contract relating to such activities. 

7. In any action to enforce this Consent Decree, City shall not raise as a defense the failure 

by any of its officials, employees, agents, Consultants or Contractors to take any actions 

necessary to comply with the provisions of this Consent Decree. 

IV. DEFINITIONS 

8. Unless otherwise defined herein, terms used in this Consent Decree shall have the 

meanings given to those terms in the CWA and the regulations promulgated thereunder.  The 

following terms used in this Consent Decree shall be defined as follows: 

a. “ADEQ” shall mean the Arkansas Department of Environmental Quality, and any 

successor departments or agencies of the State of Arkansas; 

b. “Annual Report” shall mean the report to be submitted annually pursuant to Section 

X of the Consent Decree; 

c. “Appendix” shall mean an attachment to this Consent Decree which contains details 

of compliance actions to be undertaken pursuant to this Decree;   

d. “Article” shall mean a portion of Section V (“Comprehensive Remedial 

Requirements” Section) of this Consent Decree;  

e. “Basin” shall mean a section of a Sewershed that is a distinct wastewater collection 

area, and designated by Fort Smith as such; 

f. “Building/Private Property Backup” shall mean a wastewater backup into a building 
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and/or a wastewater overflow onto private property that is caused by blockages, flow 

conditions or other malfunctions in the WCTS.  “Building/Private Property Backup” 

does not include a wastewater backup into a building and/or a wastewater overflow 

onto private property that is caused solely by a blockage or other malfunction of a 

Private Service Lateral or other piping or conveyance system that Fort Smith does not 

own or operate;  

g. “Calendar Year” shall mean the 12-month period starting on January 1 and ending on 

December 31 of a given year; 

h.  “Capacity Constraint” shall mean those discrete components, or groups of 

components of the WCTS that are determined by the City, consistent with Section V, 

Article Four (“Capacity Assessment and Hydraulic Modeling”) of this Consent 

Decree to have capacity deficiency issues that have caused or significantly 

contributed to previous capacity-related SSOs; that are likely to cause or significantly 

contribute to future capacity-related SSOs; and/or that are identified as overflow 

locations for any storm event presented in Section V, Article Four, Paragraph 30; 

i.  “City” or “Fort Smith” shall mean the City of Fort Smith, Arkansas; 

j. “Clean Water Act” or “CWA” shall mean the federal Clean Water Act found at 33 

U.S.C. §§ 1251- 1387; 

k. “CMOM” or “Capacity, Management, Operations, and Maintenance” shall mean a 

program of accepted industry practices to properly manage, operate and maintain 

sanitary sewer collection, transmission and treatment systems, investigate capacity-
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constrained areas of these systems, and respond to SSO events, including as identified 

by the Guide for Evaluating Capacity, Management, Operation, and Maintenance 

(CMOM) Programs (EPA, Jan. 2005); 

l. “Complaint” shall mean the complaint filed by the United States and the State of 

Arkansas in this action; 

m. “Consent Decree” or “Decree” shall mean this Decree and all Appendices attached 

hereto and listed in Section XXVIII;   

n. “Consultant” shall mean a professional engineer licensed in the State of Arkansas or 

other recognized professional within a field of practice, with appropriate 

qualifications, experience and adequate staff and resources necessary to undertake 

any program plan, study, analysis, design or report required by the terms of this 

Consent Decree; 

o. “Contractor” shall mean a person or entity who in pursuit of its business undertakes to 

perform a job or piece of work, retaining in himself control of means, method and 

manner of accomplishing the desired result; 

p. “Critical Response Time” shall mean the time interval between activation of the high 

wet well level alarm at a Pump Station and the first SSO from the WCTS tributary to 

that Pump Station under peak dry-weather flow conditions or under peak wet-weather 

flow conditions (generated by the analysis rainfalls presented in Section V, Article 

Four (“Capacity Assessment and Hydraulic Modeling”) of this Consent Decree), 

whichever weather conditions prevail at the time of the SSO; 
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q.  “Cross-Connection” shall mean any constructed connection, whether by pipe or any 

other means, between any part of the WCTS and any part of a storm water drainage 

system that is capable of conveying flow between the two systems; 

r. “Date of Entry” shall mean the actual date the federal district court judge signs and 

approves this Consent Decree, after the public comment period expires, and after the 

United States files a motion for entry and a memorandum in support thereof; 

s. “Date of Lodging” shall mean the date the United States files a copy of this Consent 

Decree signed by all Parties with the District Court, along with the Complaint, prior 

to submitting the Consent Decree for publication in the Federal Register to provide an 

opportunity for public review and comment thereon; 

t. “Day” or “Days” shall mean a calendar day or calendar days unless expressly stated 

to be a business day or business days.  In computing any period of time under this 

Consent Decree, where the last Day would fall on a Saturday, Sunday, or a federal or 

State holiday, the period shall run until the close of the next business day; 

u. “Defendant” shall mean the City of Fort Smith, Arkansas; 

v. “Deliverable” shall mean any written document required to be prepared and/or 

submitted by or on behalf of Fort Smith pursuant to this Consent Decree;   

w.  “Direct Discharge” shall mean a sewer pipe installed to convey wastewater from a 

sanitary sewer for release into the environment; 

x.  “EPA” shall mean the United States Environmental Protection Agency and any 

successor departments or agencies of the United States; 
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y. “Equalization Facilities” or “EQ Facilities” shall mean those components of the 

WCTS designated, designed or intended for the temporary storage of wet-weather 

wastewater flows; 

z. “FOG” shall mean fats, oil and grease, whether petroleum-based, mineral-oil-based, 

animal-based or vegetable-based;  

aa.  “FOG Control Device” shall mean any grease interceptor, grease trap, or other 

mechanism, device, or process that attaches to or is applied to wastewater plumbing 

fixtures and/or Private Service Lines to collect, contain, or remove FOG from the 

wastewater stream of a FOG Generator prior to discharge into the WCTS; 

bb. “FOG Control Program” or “Fats, Oil and Grease Control Program” shall mean Fort 

Smith’s program to control discharge of FOG into the WCTS as developed and 

approved under Section V, Article Seven, Paragraph 37 of this Consent Decree; 

cc. “FOG Generator” shall mean any food service establishment or food-processing 

establishment that discharges FOG into the WCTS, provided, however, that those 

establishments covered by the City’s industrial user program shall not be considered a 

FOG Generator for the purposes of this Consent Decree;  

dd. “Force Main” shall mean any pipe that receives and conveys, under pressure, 

wastewater from the discharge side of a pump.  A Force Main is intended to convey 

wastewater under pressure; 

ee. “Gravity Sewer Line” shall mean a pipe that receives, contains and conveys 

wastewater not normally under pressure, but intended to flow unassisted under the 

10 

 

December 16, 2014 Regular Meeting 225



 
 

influence of gravity.  “Small Diameter Gravity Sewer Lines” shall mean Gravity 

Sewer Lines that are less than twenty-four (24) inches in diameter.  “Large Diameter 

Gravity Sewer Lines” shall mean Gravity Sewer Lines that are twenty-four (24) 

inches or greater in diameter;   

ff. “Infiltration” as defined by 40 C.F.R. § 35.2005(b)(20) shall mean water other than 

wastewater that enters a WCTS (including sewer service connections and foundation 

drains) from the ground through such means as defective pipes, pipe joints, 

connections, or manholes; 

gg. “Inflow” as defined by 40 C.F.R. § 35.2005(b)(21) shall mean water other than 

wastewater that enters a WCTS (including sewer service connections) from sources 

such as, but not limited to, roof leaders, cellar drains, yard drains, area drains, drains 

from springs and swampy areas, manhole covers, cross connections between storm 

sewers and sanitary sewers, catch basins, cooling towers, storm water, surface runoff, 

street wash waters, or drainage; 

hh. “I&I” shall mean the total quantity of water from Infiltration and Inflow without 

distinguishing the source; 

ii. “Interest” shall mean interest accruing on a sum calculated in the manner provided by 

28 U.S.C. § 1961; 

jj. “MACP” shall mean the NASSCO Manhole Assessment and Certification Program; 

kk. “Massard Permit” shall mean NPDES permit number AR0021750 issued to City 

pursuant to Section 402 of the Clean Water Act, 33 U.S. § 1342, and the Arkansas 

11 

 

December 16, 2014 Regular Meeting 226



 
 

Water and Air Pollution Control Act, Ark. Code Ann. § 8-4-10, et seq., for the 

Massard POTW and any future extended, modified or reissued permit; 

ll. “Massard WWTP” shall mean the publicly owned treatment works that is owned and 

operated by City and that is located in Fort Smith with an address of 1609 North 9th 

Terrace, Barling, Arkansas; 

mm. “MGD” or “mgd” shall mean million gallons per day; 

nn. “Month” shall mean one calendar month running from a numbered day to the same 

numbered day of the following calendar month, regardless of whether the particular 

month has 28, 29, 30 or 31 days.  If a triggering event would occur on a day of the 

month that does not exist (for example, February 30), then the event shall be due on 

the first day of the following month (for example March 1); 

oo. “NASSCO” shall mean the National Association of Sewer Service Companies; 

pp. “P Street Permit” shall mean NPDES permit number AR0033278 issued to City 

pursuant to Section 402 of the Clean Water Act, 33 U.S.C. § 1342, and the Arkansas 

Water and Air Pollution Control Act, Ark. Code Ann. § 8-4-10, et seq., for the P 

Street POTW and any future, extended, modified or reissued permit; 

qq. “P Street WWTP” shall mean the publicly owned treatment works that is owned and 

operated by City and that is located at 13 North P Street in Fort Smith, Arkansas; 

rr. “PACP” shall mean the NASSCO Pipe Assessment and Certification Program; 

ss. “Paragraph” shall mean a portion of this Decree identified by an Arabic numeral or a 

letter; 

12 

 

December 16, 2014 Regular Meeting 227



 
 

tt. “Parties” shall mean the City, the United States, and the State of Arkansas; 

uu. “Pipe Segment” shall mean the portion of a Gravity Sewer Line extending from 

manhole to manhole; 

vv. “Plaintiffs” shall mean the United States and the State of Arkansas;  

ww. “Private Service Line” shall mean a sewer line which is not owned or operated by 

City, but which conveys wastewater from a building to a main line of the WCTS; 

xx. “Private Service Line Release” shall mean any spill, release, or diversion of sewage 

from a Private Service Line to any location other than the WCTS caused solely by a 

blockage or other malfunction in that Service Line, even if the release does not reach 

Waters of the State or waters of the United States; 

yy. “Pump Station” or “Pumping Station” shall mean facilities owned or operated by Fort 

Smith that contain pumps that lift wastewater from a lower to a higher hydraulic 

elevation, including all related electrical, mechanical, and structural systems 

necessary to the operation of that Pump Station within the WCTS;  

zz. “Recurring Private Service Line Release” shall mean a Private Service Line Release 

that has occurred within three (3) Years of a prior Private Service Line Release at the 

same location; 

aaa. “Recurring SSO,” “Recurring Dry-Weather SSO,” and “Recurring Wet-Weather 

SSO.” A “Recurring SSO” shall mean any SSO that has occurred within three (3) 

Years of a prior SSO that occurred at the same location under any weather conditions 

(wet or dry).  A “Recurring Dry-Weather SSO” shall mean an SSO that has occurred 
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during dry weather within three (3) Years of a prior SSO at the same location that 

also occurred during dry weather.  A “Recurring Wet-Weather SSO” shall mean an 

SSO that has occurred during wet weather within three (3) Years of a prior SSO at the 

same location that also occurred during wet weather;  

bbb. “Remedial Measures” shall mean spot repairs, trenchless sewer rehabilitation, sewer 

replacement, repair or reconstruction, and any other appropriate WCTS improvement 

technique for resolving condition deficiencies and/or capacity deficiencies in a 

particular system asset or group of assets within the WCTS, in accordance with 

Appendix D (“Remedial Determination Process”), that have caused or significantly 

contributed to previous SSOs, and/or, that are likely to cause or significantly 

contribute to future occurrence of SSOs; 

ccc. “Sanitary Sewer Overflow” or “SSO” shall mean any spill, release, or diversion of 

sewage from the WCTS, including: (1) an overflow that results in a discharge to 

Waters of the State or waters of the United States, and (2) an overflow of wastewater, 

including a wastewater backup into a building or wastewater overflow onto private 

property, such as a Building/Private Property Backup (other than a backup caused 

solely by a blockage or other malfunction in a privately owned sewer or building 

lateral (i.e. a “Private Service Line”)), even if that overflow does not reach Waters of 

the State or waters of the United States; 

ddd.  “Section” shall mean a portion of this Decree identified by a roman numeral; 

eee. “Sewershed” shall mean a section of City’s WCTS that is a distinct drainage or 
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wastewater collection area and designated as such by City for the P Street WWTP and 

the Massard WWTP; 

fff. “State of Arkansas” or “State” shall mean the State of Arkansas acting on behalf of 

ADEQ; 

ggg. “Sub-basin” shall mean a section of a Basin that is a distinct wastewater collection 

area and designated by Fort Smith as such; 

hhh. “Subparagraph” shall mean a portion of this Consent Decree identified by a lower 

case letter followed by a period;  

iii. “Tabulation” shall mean a document in a format containing text searchable cells or 

fields that is also sortable by data category; 

jjj. “United States” shall mean the United States of America, acting on behalf of EPA; 

kkk. “Wastewater Treatment Plant” or “WWTP” shall mean the Massard or P Street 

wastewater treatment plants and components thereof; 

lll. “Wastewater Collection and Transmission System” or “WCTS” shall mean the 

sanitary sewer collection, retention and transmission systems for both the Massard 

WWTP Sewershed and the P Street WWTP Sewershed, including all pipes, Force 

Mains, Gravity Sewer Lines, Pump Stations, EQ Basins, manholes and appurtenances 

thereto, that are owned or operated by City at any time from the Date of Lodging of 

this Consent Decree until its termination under Section XXIV;  

mmm. “Waters of the State” shall mean all streams, lakes, marshes, ponds, watercourses,      

waterways, wells, springs, irrigation systems, drainage systems, and all other bodies 
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of accumulations of water, surface and underground, natural and artificial, public or 

private, which are contained within, flow through, or border upon the State of 

Arkansas, or any portion of the State of Arkansas, as defined in Ark. Code Ann. §8-

4-102(10); and 

nnn. “Year” shall mean a twelve month period regardless of the beginning date.  In the 

event a triggered event shall be due on a year ending date that does not exist (for 

example, February 29 in some years), then the event shall be due on the first day of 

the following month (for example, March 1). 

 

V. COMPREHENSIVE REMEDIAL REQUIREMENTS 

A. Introduction 

9. The following nine Articles constitute the actions that City shall undertake or continue to 

undertake to achieve the Objectives of this Consent Decree, as stated in Section II.  City shall 

implement all ongoing WCTS investigations, analyses, and Remedial Measures consistent with 

sound engineering practices, City’s best professional judgment, industry standards, and the 

guidance manuals identified in this Section of the Consent Decree.  Subject to the provisions of 

this Consent Decree, all actions required under Section V of this Consent Decree shall be 

completed no later than twelve (12) years after the Date of Lodging, except those ongoing 

actions identified under Section V, Article Seven (“Development of a Capacity, Management, 

Operation and Maintenance Program”) that shall continue after termination of this Decree, under 

Section XXIV of this Consent Decree.  
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B. Article One:  Sewer System Condition Assessments  
 
10. City shall conduct Sewer System Assessments (“SSAs”) for the Gravity Sewer Lines and 

manholes in the WCTS, as presented in the last column of Appendix C (“SSA Status”).  The 

SSA activities shall identify structural defects and any other non-structural defects in the WCTS 

that have caused or significantly contribute to previous SSOs and/or that are likely to cause or 

significantly contribute to the future occurrence of SSOs.  The SSAs on the Gravity Sewer Lines 

and manholes set forth in Appendix C shall be completed no later than eight (8) years from the 

Date of Lodging.  

a. By the following dates, City shall have completed SSA activities on the following 

minimum number of unique miles of Gravity Sewer Lines:  

Date       Total Miles 

Within three (3) Years from the Date of Lodging 150 

Within six (6) Years from the Date of Lodging  300 

  Within eight (8) Years from the Date of Lodging All remaining Gravity Sewer 
Lines in accordance with 
Appendix C; 

 
b. Further, in addition to meeting the dates in Subparagraph a., above, City shall 

perform SSA activities on no less than forty (40) unique miles of Gravity Sewer Lines 

in each Calendar Year, until completion of all SSA activities in accordance with 

Appendix C;   
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c. In counting the number of miles completed for purposes of this Paragraph 10, only 

SSA activities commenced or completed after the Date of Lodging may be included; 

and 

d. City shall conduct SSA activities in accordance with Paragraphs 14 and 15 of this 

Decree, and the process presented in Appendix A to this Decree. 

11. SSA activities and specific WCTS investigations shall be performed in accordance with 

applicable provisions of The Handbook: Sewer System Infrastructure Analysis and 

Rehabilitation, EPA/625/6-91/030; Existing Sewer Evaluation and Rehabilitation, WEF MOP 

FD 6, 3rd edition, 2009 (hereinafter “The Handbook”); A Guide to Short Term Flow Surveys of 

Sewer Systems, WRC Engineering (1987); the Code of Practice for the Hydraulic Modeling of 

Sewer Systems Version 3.001, December 2002, prepared by The Chartered Institution of Water 

and Environmental Management (CIWEM—formerly WaPUG): the National Association of 

Sewer Service Companies (NASSCO) “Manual of Practice,” and sound engineering practice. 

12. SSA activities and specific WCTS investigations in individual Basins and Sub-basins 

shall be prioritized taking into consideration:  

a. The occurrence of dry-weather and wet-weather SSOs; 

b. The nature and extent of customer complaints; 

c. Previous and current flow monitoring studies; 

d. Location of SSOs in low-income census tract areas; 

e. The causes and applicable methods of eliminating SSOs;  

f. Remedial Measures already undertaken or scheduled for implementation; 
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g. Field crew work orders; and 

h. Other relevant information.  

13. SSA activities in each Basin or Sub-basin shall begin with flow monitoring of the 

discharge(s) from that Basin or Sub-basin with concurrent rainfall measurement using a rain 

gauge located within the Basin or Sub-basin area tributary to the flow meter.  Such flow and 

rainfall data gathered within two (2) years prior to conducting SSA activities may be 

utilized.  All Gravity Sewer Lines in each Basin or Sub-basin shall be subject to the 

investigations specified under Subparagraphs 14.a. through 14.g. and 15.a. through 15.c.  Such 

investigations shall be sufficient to determine the condition score of the Gravity Sewer Lines 

applying the NASSCO Pipe Assessment and Certification Program and the Manhole Assessment 

and Certification Program rating systems as set forth on pages 3 and 4 of Appendix A 

(hereinafter “NASSCO condition rating systems (as set forth in Appendix A)”), and to discover 

other defects that have caused or significantly contributed to previous SSOs or that are likely to 

cause or significantly contribute to the future occurrence of SSOs. 

14.  SSA activities in each Basin or Sub-basin for Small-Diameter Gravity Sewer Lines shall 

include the following: 

a. Smoke-testing of all Small-Diameter Gravity Sewer Lines and tributary Private 

Service Lines, except those already scheduled for manhole-to-manhole internal lining 

or replacement; 

b. Closed circuit television (“CCTV”) inspection of all non-plastic Small-Diameter 

Gravity Sewer Lines; 
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c. Dyed-water testing with concurrent CCTV of all parallel storm sewers proximate and 

above each Pipe Segment that test positive from smoke-testing to attempt to identify 

the specific locations where dyed-water is entering the Pipe Segment;  

d. External visual inspection from the public right-of-way during smoke-testing of 

buildings in the Basin/Sub-basin under investigation to attempt to ascertain the 

presence of downspouts and other private property storm water drains that are 

connected to the WCTS; 

e. Inspection of all manholes;  

f. CCTV inspection of all plastic Small-Diameter Gravity Sewer Lines constructed prior 

to Calendar Year 1995 and all other plastic Small-Diameter Gravity Sewer Lines for 

which visual pipe inspections or other WCTS investigations reveal defects; and 

g. All other Small-Diameter Gravity Sewer Line and Private Service Line investigations 

that City deems necessary to locate the sources of I&I that cause or contribute to 

SSOs and/or condition defects in the WCTS.  Use of any alternative WCTS 

investigation technique that City wishes to employ other than those specifically listed 

in Subparagraphs 14.a. through 14.f., including new technologies or methods, must be 

preapproved by EPA. 

15. SSA activities in each Basin or Sub-basin for Large-Diameter Gravity Sewer Lines 

(except pipes installed after 1995 and those that are listed in Appendix E1 or Appendix E2, if 

actually replaced) shall include the following: 
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a. Inspection of all Large-Diameter Gravity Sewer Lines using CCTV, 360-degree 

video, laser imaging or physical entry at City’s option; 

b. Inspection of all manholes; and 

c. All other Gravity Sewer Line and Private Service Line investigations that City deems 

necessary to locate the sources of I&I that cause or contribute to SSOs and/or 

condition defects in the WCTS.  Use of any alternative WCTS investigation 

technique that City wishes to employ other than those specifically listed in 

Subparagraphs 15.a. and 15.b., including new technologies or methods, must be 

preapproved by EPA. 

16. The SSA activities performed in each Calendar Year pursuant to Paragraphs 10 through 

15 shall be described in a Condition Assessment Report for that Calendar Year.  The Condition 

Assessment Report for each Calendar Year shall be submitted in accordance with Section XX 

(“Notices”) with the respective Annual Report for that Calendar Year as required and described 

under Section X (“Reporting”) of this Consent Decree.  

C. Article Two:  Condition Remedial Measures 

17. Condition Remedial Measures from SSA Activities Conducted Prior to Date of 

Lodging.  The City shall remediate all defects in Basin 12 ranked 4 or 5 (applying the NASSCO 

condition rating systems (as set forth in Appendix A)) not later than twelve (12) years from the 

Date of Lodging.  City shall submit a Remedial Measures Plan for Basin 12 with or before the 

first Annual Report.  City shall address the remediation of defects discovered in Private Service 

Lines in the areas where SSAs were performed prior to the Date of Lodging through those SSA 
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efforts or as otherwise become known to the City in accordance with Paragraph 54.  The Annual 

Report for each Calendar Year shall enumerate all Remedial Measures completed and the status 

of Private Service Line defect remediation efforts in that Calendar Year. 

18. Condition Remedial Measures from SSA Activities Performed after Date of 

Lodging.  Commencing no later than the day after the Date of Lodging, City shall conduct SSA 

activities on Basins and/or Sub-basins identified in Appendix C, in accordance with Article One 

of Section V.  After completing the SSA activities and following the process presented in 

Appendix D for the period from the Date of Lodging through December 31, 2015, and for every 

Calendar Year thereafter, City shall develop a Remedial Measures Plan for all Pipe Segments 

and manholes discovered through that SSA to be rated 4 or 5 in accordance with the NASSCO 

condition rating systems (as set forth in Appendix A), and/or discovered to have other defects 

that have caused or significantly contributed to previous SSOs or that are likely to cause or 

significantly contribute to the future occurrence of SSOs.  City shall submit that Remedial 

Measures Plan to EPA and ADEQ in accordance with Section XX (“Notices”) for review and 

approval on or before March 31 of the second Calendar Year following the Calendar Year in 

which the SSA that identified the need for those Remedial Measures was performed.  City may 

commence design and construction of Condition Remedial Projects identified prior to approval 

of the Remedial Measures Plan.  All Remedial Measures enumerated in each Remedial Measures 

Plan shall be completed as soon as technically feasible, but no later than December 31st of the 

fourth Calendar Year following the Calendar Year in which the SSA that identified the need for 

those Remedial Measures was performed (for example, all defects required to be remediated and 
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identified in the SSA completed December 31, 2015, and reported in the Remedial Measure Plan 

submitted on March 31, 2017, shall be remediated no later than December 31, 2019).  City shall 

address the remediation of defects discovered in Private Service Lines through SSA efforts or as 

otherwise become known to the City in each Calendar Year in accordance with Paragraph 54.  

The Annual Report for each Calendar Year shall enumerate all Remedial Measures completed 

and the status of Private Service Line defect remediation efforts in that Calendar Year.  In 

determining the condition Remedial Measures, City shall: 

a. Determine the condition score of all Pipe Segments in the study area for the SSA in 

question, using the NASSCO condition rating systems (as set forth in Appendix A), 

and shall provide this condition score information in tabular format to EPA and 

ADEQ; and  

b. Determine the specific Remedial Measures required for each Pipe Segment and 

manhole identified under Subparagraph 18.a. above through application of the 

remediation decision process presented in Appendix D. 

D. Article Three:  Pump Station/Force Main Evaluation Report 
 
19. City shall complete evaluations of all Pump Stations in the WCTS as described in 

Appendix B of this Consent Decree, and shall submit to EPA and ADEQ a report of its findings 

in accordance with Paragraph 22 and in accordance with Section XI (“Certification, Approval 

and Seal by Professional Engineer”).  City shall document its progress toward completing these 

evaluations in the Annual Reports for 2015, 2016, and 2017 as required in Section X 

(“Reporting”) of this Consent Decree.  The purpose of these evaluations shall be to determine the 
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suitability, overall performance and condition of each Pump Station, and to identify Remedial 

Measures required at each Pump Station to achieve the Objectives of this Consent Decree as 

stated in Section II. 

20. City shall conduct evaluations of all Force Mains in the WCTS as described in Appendix 

B of this Consent Decree and submit a report of its findings in accordance with Paragraph 22.  

City shall document its progress each Calendar Year toward completing these evaluations in the 

Annual Report for 2015, 2016, and 2017 as described under Section X (“Reporting”) of this 

Consent Decree.  The purpose of these evaluations shall be to determine the suitability, overall 

performance and condition of each Force Main, and to identify Remedial Measures required for 

that Force Main directed to achieve the Objectives of this Consent Decree as stated in Section II. 

21. City shall provide dedicated alternative power supplies at all Pump Stations within the 

WCTS in accordance with the schedule included in Appendix B, and no later than December 31, 

2018.  City shall provide documentation regarding the completion of installation of alternative 

power supplies at all Pump Stations to EPA and ADEQ in accordance with Section XX 

(“Notices”) with or before the Annual Report due on March 31, 2019. 

22. City shall prepare and submit a Pump Station and Force Main Evaluation Report 

(“PS/FM Report”) to EPA and ADEQ in accordance with Section XX (“Notices”) with or before 

the Annual Report due on March 31, 2018, presenting its Pump Station evaluation efforts 

conducted under Paragraph 19 of this Article and its Force Main evaluation efforts conducted 

under Paragraph 20 of this Article.  The Pump Station and Force Main evaluations presented in 

the PS/FM Report shall be subject to the review and comment requirements presented in Section 
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IX (“Deliverables and Review Process”) and the reporting requirements presented in Section X 

(“Reporting”) of this Consent Decree.  The Pump Station and Force Main Remedial Measures 

presented in the PS/FM Report shall be subject to the review and approval requirements 

presented in Section IX (“Deliverables and Review Process”) and the reporting requirements 

presented in Section X (“Reporting”) of this Consent Decree.  The PS/FM Report shall provide 

narratives, analyses, calculations, exhibits, and other supporting information as required to 

document the various Pump-Station/Force-Main evaluations, maintenance activities, and 

Remedial Measures undertaken and/or planned by City to achieve the Objectives of this Consent 

Decree as stated in Section II and shall include, but not be limited to: 

a. A detailed description of each Pump Station, including station structure, pumping 

equipment, controls, Supervisory Control And Data Acquisition (“SCADA”) system, 

primary power supply, dry-weather Critical Response Time, wet-weather Critical 

Response Time, and then present alternative power supply or emergency pumping 

capability; 

b. The firm pumping capacity of each Pump Station with the largest pump out of service 

determined by field measurement, as compared to the peak wet-weather flow rate(s) 

in the Gravity Sewer Line(s) tributary to that Pump Station generated by the analysis 

rainfalls presented in Section V, Article Four (“Capacity Assessment and Hydraulic 

Modeling”) and as compared to the hydraulic capacity of the Force Main to which the 

Pump Station discharges; 

c. The results of the evaluation of each Pump Station; 
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d. The lightning strike protection equipment at each Pump Station; 

e. All measures necessary to ensure compliance with the Water Environment Federation 

(“WEF”) Manual of Practice FD-4 (1993), “Design of Wastewater and Storm Water 

Pumping Stations,” including, but not limited to: increasing pumping capacity, 

altering Station configuration, maintaining adequate supplies of critical equipment or 

parts, improvements in maintenance practices, and/or providing additional alternative 

power and lightning strike-protection measures to minimize SSOs caused by Pump 

Station equipment failures and/or Pump Station outages due to loss of power; 

f. Detailed descriptions of the capacity Remedial Measures, condition Remedial 

Measures, and/or operational improvements required at each Pump Station to achieve 

the Objectives of this Consent Decree as stated in Section II, and City’s schedule for 

completing these Remedial Measures and/or operational improvements at each Pump 

Station;  

g. An inventory listing each Force Main, and its construction material, age (or 

installation date), diameter, length, typical flow rates/velocities, and maintenance 

history of each Force Main; 

h. A detailed summary of the condition of each Force Main, the method(s) used to 

determine that condition, and the relative risks and consequences of a failure of that 

Force Main; and 

i. Detailed descriptions of the capacity Remedial Measures, condition Remedial 

Measures, and/or operational improvements required for each Force Main to achieve 
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the Objectives of this Consent Decree as stated in Section II and City’s schedule for 

completing these Remedial Measures and/or operational improvements for each 

Force Main.  

23. Pump Station and Force Main improvements and Remedial Measures identified in the 

PS/FM Report shall be completed in accordance with the schedule set forth in Appendix B.  The 

City shall complete Group 1 Pump Station and Force Main improvements and Remedial 

Measures no later than December 31, 2021.  The City shall complete Group 2 Pump Station and 

Force Main improvements and Remedial Measures no later than twelve (12) years from the Date 

of Lodging. 

E. Article Four:  Capacity Assessment and Hydraulic Modeling 

 
24. City has designed and constructed some WCTS improvement projects to address wet-

weather SSOs.  City has identified additional capacity Remedial Measures projects based upon 

previously evaluated portions of the WCTS that are listed in Appendix E1 (“Previously 

Identified Capacity-Related Remedial Measures Projects Already Budgeted”) and Appendix E2 

(“Other Previously Identified Capacity-Related Remedial Measures Projects”).  In an effort to 

further reduce I&I, convey flows to the WWTPs, and eliminate SSOs, City shall continue to 

carry out capacity assessments and other engineering analyses of the WCTS. 

25. City shall update the hydraulic model of its WCTS no later than one (1) year from the 

Date of Lodging, to reflect ongoing Capacity Assessments, SSA activities and Remedial 

Measures implementation including, but not limited to, designed or completed capacity 

improvements within the Sunnymede Basin, the Zero Street Basin, and the Mill Creek Basin.   
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26. City shall continue to use XPSWMM 2011 by XP Solutions as the software platform for 

the computerized hydraulic model which City asserts that it has calibrated and verified as 

producing accurate results.  The use of more recently released versions of this software or the use 

of alternative software platforms for the model will be at the sole discretion of City. 

27. City shall submit a Hydraulic Model Update Report to EPA and ADEQ with or before 

the Annual Report due March 31, 2017, in accordance with Section XX (Notices), in which it 

describes how the hydraulic model was updated and confirms that all the requirements relating to 

the hydraulic model set forth in this Article Four have been met.  City shall utilize this updated 

hydraulic model to identify Capacity Constraints in the WCTS that must be eliminated to achieve 

the Objectives of this Consent Decree.   

28. City shall configure the updated WCTS hydraulic model to include all Pump Stations, all 

Force Mains, all EQ Facilities or other hydraulic control facilities, all Gravity Sewer Lines 10-

inches and larger, and, all additional Gravity Sewer Lines as necessary to extend the hydraulic 

model at least one Pipe Segment upstream of the locations of Recurring Wet-Weather SSOs, and 

shall use best engineering judgment in determining which branch or branches upstream of said 

SSOs to include in the expanded hydraulic model.  

29. City shall update, calibrate and verify the hydraulic model to accurately represent the 

WCTS utilizing currently accepted engineering procedures and, to the extent practical, the 

general guidelines established in the Code of Practice for the Hydraulic Modeling of Sewer 

Systems Version 3.001, December 2002, prepared by The Chartered Institution of Water and 

Environmental Management (CIWEM – formerly WaPUG).  The calibration/verification process 
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shall be based upon not less than three data sets, including rainfall data, metered hydrographs 

and other WCTS flow data. 

30. City shall utilize the updated hydraulic model to identify Capacity Constraints in the 

WCTS that must be eliminated to achieve the Objectives of this Consent Decree.  In assessing 

the capacity of the WCTS, City shall run the hydraulic model using the following analysis 

rainfall amounts and intensity time-distributions in accordance with Technical Paper No. 40 

dated May 1961 prepared by U.S. Department of Commerce Weather Bureau: 

2-year/6-hour rainfall 

5-year/6-hour rainfall 

10-year/6-hour rainfall. 

31. City shall submit to EPA and ADEQ in accordance with Section XX (“Notices”) a 

Capacity Assessment Report of the WCTS based upon the results of the updated hydraulic model 

required under this Article Four (“Capacity Assessment and Hydraulic Modeling”) with or 

before the Annual Report due on March 31, 2018.  The Capacity Assessment Report shall be 

subject to the review and comment requirements in Section IX (“Deliverables and Review 

Process”), the reporting requirements in Section X (“Reporting”), and the Professional Engineer 

requirements in Section XI (“Certification, Approval and Seal by Professional Engineer”) of this 

Consent Decree.  This Report may incorporate City’s update to its Wastewater Management Plan 

at City’s option.  The Capacity Assessment Report shall include, but is not limited to, the 

following: 
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a. A description of the hydraulic model, including the brand of model software and its 

capabilities; 

b. Digitized map(s) and/or schematics that identify and characterize the portions of the 

WCTS (including Recurring SSO locations) included in the model; 

c. Identification of input parameters, constraints, assumed values and outputs;  

d. Written summary of activities undertaken to configure, calibrate and verify the 

hydraulic model; 

e. Written discussions and legible map identifying the locations of the Capacity 

Constraints in the WCTS that are identified through the updated hydraulic model; 

f. Maps depicting the locations where wet-weather SSOs are still expected to occur for 

each analysis rainfall listed under Paragraph 30 after all capacity improvements listed 

in Appendix E1 (“Previously Identified Capacity-Related Remedial Measures 

Projects Already Budgeted”) and the Pump-Station/Force-Main improvements 

developed under Article Three have been constructed; and  

g. The hydraulic design criteria utilized by City for sizing new and replacement Gravity 

Sewer Lines, including but not limited to: the pipe roughness coefficient and the 

maximum percentage-full allowed in each Pipe Segment at the peak wet-weather 

flow rates generated by the analysis rainfalls presented in Paragraph 30.  City’s 

hydraulic design criteria shall be directed toward achieving the Objectives of this 

Consent Decree as stated in Section II. 
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F. Article Five:  Capacity Remedial Measures Plan  

32. After updating its hydraulic model and submitting the Capacity Assessment Report as 

required in Article Four (“Capacity Assessment and Hydraulic Modeling”), City shall prepare a 

Capacity Remedial Measures Plan and submit it to EPA and ADEQ in accordance with Section 

XX (“Notices”) for review and approval before or with the Annual Report due on March 31, 

2019.  In the Capacity Remedial Measures Plan, City shall notify EPA and ADEQ which of the 

previously identified capacity-related projects listed in Appendix E2 it shall construct and what 

additional projects, if any, beyond those listed in Appendix E2, it shall construct to achieve the 

Objectives of this Consent Decree as stated in Section II.  The Capacity Remedial Measures Plan 

shall be subject to the review and approval requirements in Section IX (“Deliverables and 

Review Process”) of this Consent Decree, and the reporting requirements in Section X 

(“Reporting”) of this Consent Decree.  

33. The Capacity Remedial Measures Plan shall provide narratives, analyses, calculations, 

exhibits, and other supporting information as required to document the various capacity 

Remedial Measures that have been or will be undertaken by City and shall include, but not be 

limited to: 

a. Detailed descriptions and legible map(s) presenting: 

i. WCTS capacity Remedial Measures completed since Calendar Year 2000; 

ii. WCTS capacity Remedial Measures under construction as of the date of submittal 

of the Capacity Remedial Measures Plan; and 
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iii. WCTS capacity Remedial Measures currently planned as listed in Appendix E1 

and Appendix E2;  

b. Hydraulic analyses of the capacity Remedial Measures included under this Article 

Five (“Capacity Remedial Measures Plan”) comparing the sizing of each Measure to 

the hydraulic design criteria provided under Section V, Article Four (“Capacity 

Assessment and Hydraulic Modeling”), and Subparagraph 31.g. of this Consent 

Decree. All capacity Remedial Measures constructed after the Date of Lodging of this 

Consent Decree shall conform to the hydraulic design criteria provided under Section 

V, Article Four, Subparagraph  31.g.; 

c. Detailed descriptions and legible map presenting all additional capacity Remedial 

Measures beyond those presented in Appendix E2, if any, determined to be required 

under Section V, Article Four (“Capacity Assessment and Hydraulic Modeling”) of 

this Consent Decree to achieve the Objectives of this Consent Decree as stated in 

Section II; 

d. Completion dates for the additional individual capacity Remedial Measures projects 

identified under Subparagraph 33.c. above, such that any additional Remedial 

Measures are completed no later than twelve (12) years from the Date of Lodging.  

City shall explain how it prioritized these projects based upon the risk and 

consequences of SSOs likely to occur until these capacity Remedial Measures are 

completed; and 
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e. City shall document its annual progress toward completing the capacity Remedial 

Measures identified in Appendix E1, Appendix E2, and Subparagraph 33.c. in each 

Calendar Year in the Annual Report for that Calendar Year, as described under 

Section X (“Reporting”) of this Consent Decree.  

G. Article Six:  Capacity-Related Remedial Measures Projects Identified in 
Appendices E1 and E2. 

 
34. Through the capacity assessments and SSA activities City has undertaken prior to the 

Date of Lodging, City has identified a series of capacity-related Remedial Measures that have 

not yet been completed.  These Remedial Measures are presented in Appendix E1 (“Previously 

Identified Capacity-Related Remedial Measures Projects Already Budgeted”) and Appendix E2 

(“Other Previously Identified Capacity-Related Remedial Measures Projects”).  City shall 

complete each Remedial Measure listed in Appendix E1 not later than December 31st of the 

completion year for those Remedial Measures presented in Appendix E1.  As part of the 

Capacity Remedial Measures Plan required under Section V, Article Five, City shall notify EPA 

and ADEQ if it determines that any of the capacity Remedial Measures projects listed in 

Appendix E2 are not necessary and shall provide detailed explanations supporting elimination of 

any such project.  Also as part of the Capacity Remedial Measures Plan required under Section V 

Article Five, City shall notify EPA and ADEQ of any changes in the project completion dates 

presented in Appendix E2; however, no project completion date may extend twelve (12) years 

past the Date of Lodging.  City shall document its annual progress toward completing the 

capacity Remedial Measures presented in Appendix E1 and Appendix E2 in each Calendar 
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Year in the Annual Report for that Calendar Year as described under Section X (“Reporting”) of 

this Consent Decree.  

H. Article Seven:  Development of a Capacity, Management Operation and 
 Maintenance Program 

 
35. Introduction:  City shall prepare an effective WCTS Capacity, Management, Operation, 

and Maintenance Program (“CMOM Program”) consistent with EPA’s 2005 Guidance entitled 

“Guide for Evaluating Capacity, Management Operation and Maintenance Programs at Sanitary 

Sewer Collection Systems” and shall submit each component of the CMOM Program to EPA for 

review and approval no later than two (2) years from the Date of Lodging, except where a shorter 

submission date for a component is set forth in Paragraphs 37-56.   All components of the 

CMOM Program shall be subject to the review and approval requirements presented in Section 

IX (“Deliverables and Review Process”) of this Consent Decree and the reporting requirements 

presented in Section X (“Reporting”) of this Consent Decree.  City shall coordinate the 

implementation of this CMOM Program with the other requirements of Section V. 

36. WCTS Maintenance Activities until Full CMOM Implementation:  From the Date of 

Lodging until the date EPA approves a component of the CMOM Program as required by 

Paragraph 35 above, City shall, to the extent technically feasible utilizing its then current Utility 

Department workforce and maintenance fleet, manage that component of its CMOM Program 

consistent with EPA’s 2005 Guidance entitled “Guide for Evaluating Capacity, Management 

Operation and Maintenance Programs at Sanitary Sewer Collection Systems.”  
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37. FOG Control Program Component: The CMOM Program shall include a 

Fats/Oils/Grease (“FOG”) Control Program.  The City’s plan for FOG Control shall be submitted 

within twenty four (24) months from the Date of Lodging.  Upon EPA approval of the FOG 

Control plan, the City shall implement the approved plan.  The FOG Control Program shall 

incorporate, at a minimum, the following: 

a. A demonstration that City possesses adequate legal authority, through ordinances or 

otherwise, to control the discharge of FOG into the WCTS from all FOG Generators, 

including the authority to implement a permit and enforcement program for these 

sources; 

b. A list of current FOG Generators, including a description of their FOG-generating 

processes and estimated average daily discharge by weight/volume or allowable 

discharge concentration at the City’s option; and annual updating of this list; 

c. Standards for the sizing and installation of FOG Control Devices; 

d. FOG Control Device management, operations and maintenance standards (best 

management practices) that address FOG Control Device operation, onsite record-

keeping requirements, cleaning frequency, cleaning standards, use of additives, and 

ultimate disposal of captured FOG materials in accordance with applicable State law, 

if any; 

e. FOG Control Device installation inspection protocols, including scheduling, 

inspection report forms, and inspection record keeping requirements; 
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f. A program requiring periodic unannounced sampling and inspections of all FOG 

Control Devices in operation.  In conducting unannounced inspections of FOG 

Control Devices located inside buildings, the City may schedule such inspections so 

as to avoid unreasonable disruption to business operations.  The Program shall 

include tiered sampling/inspection frequencies based upon FOG generation rates, 

FOG Control Device cleaning schedules, and history of FOG violations; however, 

sampling and inspection of each FOG Control Device shall be performed not less 

often than once every two years.  This program shall also include FOG compliance 

inspection protocols, including scheduling, inspection report forms, and inspection 

record-keeping requirements that encourage FOG Generators to manage, operate and 

maintain FOG Control Devices in accordance with nationally-recognized best 

management practices for limiting the adverse impacts of FOG discharges on 

wastewater collection and treatment facilities; 

g. A requirement that the FOG Generators keep records regarding the transportation, 

storage and ultimate disposal of collected FOG materials; 

h. An enforcement program, including specific and tiered enforcement mechanisms, 

directed at achieving FOG Generators’ compliance with the FOG Control Program; 

i. A compliance assistance program to facilitate training of FOG Generators in the 

proper operation of FOG Control Devices, use of the FOG disposal records system 

required under Subparagraph 37.g., and other activities required under City’s FOG 

Control Program; 
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j. A public education program directed at reducing the amount of FOG entering the 

WCTS from FOG Generators and residences, including single-family homes, multi-

family homes, and apartments, consisting at a minimum of the following elements: 

i.  Distributing  informational FOG door hangers to residents living immediately 

upstream of each grease SSO after such an event; 

ii.  Annually preparing and distributing FOG information or inserts with sewer 

bills so that it is visible to reader; 

iii. Preparing and maintaining a FOG education information page(s) on its 

website; and 

iv. Evaluating and implementing the most appropriate methods of educating high 

density residential dwelling (i.e. apartment buildings and condominium and 

townhome complexes) occupants of the impacts of FOG on the sewer system. 

k. City staffing (technical, legal and administrative) and equipment for effective 

implementation and ongoing operation of the FOG Control Program;  

l. A demonstration that industrial users that generate FOG are adequately monitored 

and inspected to ensure that these industrial users comply with their pre-treatment 

permits;  

m. Coordination by the City to ensure that all FOG Generators and all establishments 

covered by the industrial user program are monitored; and 

n. Performance indicators that will be used by City to measure the effectiveness of the 

FOG Control Program. 
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38. FOG Program Reporting:  City shall report the FOG Control Program activities 

performed in each Calendar Year in the Annual Report for that Calendar Year as described under 

Section X (“Reporting”) of this Consent Decree. 

39. Root Control Program Component:  The CMOM Program shall include a Root Control 

Program, which shall be submitted for review and approval no later than twelve (12) months 

from the Date of Lodging.  Upon EPA approval, the City shall implement the approved plan.  

The Root Control Program shall incorporate, at a minimum, the following: 

a. Methods for identifying when roots are the primary or contributing cause of an SSO; 

b. A plan for the reactive removal of root intrusions when City determines that roots 

were the cause or a contributing cause to a SSO; 

c. A plan for proactively preventing root intrusion from causing or contributing to 

SSOs, whether by use of chemicals or by physical means, particularly in those Pipe 

Segments where root intrusions have occurred in the past; 

d. A plan for repairing or replacing Pipe Segments that have been damaged by roots; 

and 

e. A plan for notifying private property owners whenever City obtains information that 

roots in Private Service Lines have apparently caused or contributed to the occurrence 

of a Private Service Line Release and a procedure for addressing defects in Private 

Service Lines in accordance with the Private Service Line Defect Remediation 

Program in Paragraph 54. 
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40. Root Control Program Reporting:  City shall report the Root Control Program 

activities performed in each Calendar Year in the Annual Report for that Calendar Year as 

described under Section X (“Reporting”) of this Consent Decree. 

41. Gravity Sewer Line Cleaning Component:  The CMOM Program shall include a 

Gravity Sewer Line Cleaning Program.  The City’s plan for Gravity Sewer Line Cleaning shall 

be submitted for review and approval no later than twelve (12) months from the Date of 

Lodging.  Upon EPA approval, the City shall implement the approved plan.  For the purposes of 

this Paragraph 41, cleaning is defined as removal from the gravity sewer system of FOG, debris, 

roots and/or any other obstructions that have caused or significantly contributed to previous 

SSOs; and/or, that are likely to cause or significantly contribute to the future occurrence of 

SSOs.  The Cleaning Program shall incorporate, at a minimum, the following: 

a. A Targeted Cleaning Program for Pipe Segments with Frequent Blockages.  City 

shall continue its targeted cleaning program in the areas of recurring blockages and/or 

Recurring Dry-Weather SSOs employing cleaning frequencies required to prevent 

SSOs based on historical SSO information, CCTV investigations, customer 

complaints, FOG Program findings when available, and previous sewer cleaning 

investigations.  The CMOM Program shall provide the criteria City uses to place a 

Pipe Segment in this program, the rationale for the initial frequency of cleaning 

chosen, and the methodology used for changing cleaning frequencies; and 

b. A Small-Diameter Gravity Sewer Line Cleaning Program.  The City shall 

implement a system-wide proactive cleaning program whereby it cleans all Small-
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Diameter Gravity Sewer Lines in the WCTS at least once every eight (8) Calendar 

Years.  City shall clean a minimum of ten (10) percent of the length of Small-

Diameter Gravity Sewer Lines in the WCTS per Calendar Year.  However, if City 

cleans more than ten (10) percent of the length of Small-Diameter Gravity Sewer 

Lines in one Calendar Year (such as 2016) it may “bank” or count the excess length 

that was cleaned in that Calendar Year (2016) towards meeting the ten (10) percent 

annual minimum cleaning requirement in the following Calendar Year (2017), and 

only the following Calendar Year.  Multiple cleanings of the same Pipe Segments 

may not be counted more than once in any Calendar Year.  In calculating its 

conformance with the ten (10) percent minimum annual cleaning requirement, and 

provided that there is no double-counting of the same pipe segment (as explained in 

the preceding sentence), City may include all Gravity Sewer Lines cleaned pursuant 

to Section V Article One of this Consent Decree and as follows: 

i. The targeted cleaning program; 

ii. SSA activities; 

iii. CCTV inspections; 

iv. Root removal operations; 

v. CMOM CSSA Program activities; 

vi. All other WCTS cleaning services for any purpose, whether performed by 

City crews, Consultants or Contractors; and 
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vii.   Should City desire to use an emerging technology to evaluate whether Pipe 

Segments need to be cleaned (such as SL-RAT), it may seek permission from 

EPA to use such technologies.  If EPA approves, then City may commence 

utilizing such technologies upon approval. 

c. Large-Diameter Gravity Sewer Line Cleaning Program.  City shall clean all 

Large-Diameter Gravity Sewer Lines on a ten (10)-year cycle as warranted.  City 

shall clean each Large-Diameter Gravity Sewer Line Pipe Segment that City 

determines, based upon inspection results and other analyses, to have buildups of 

FOG, grit, debris, roots or other materials in any part of that Pipe Segment that 

obstruct greater than twenty (20) percent of the pipe diameter.  By the following 

dates, City shall have completed cleaning activities on the following minimum 

number of unique miles of Large-Diameter Gravity Sewer Lines: 

Date               Total Miles 

Three (3) Years from Date of Lodging        8 

Six (6) Years from Date of Lodging          16      

          Ten (10) Years from Date of Lodging All remaining miles of Large-Diameter 
        Gravity Sewer Lines. 

42. Cleaning Program Reporting:  City shall report the WCTS Cleaning Program activities 

performed in each Calendar Year in the Annual Report for that Calendar Year as described under 

Section X (“Reporting”) of this Consent Decree. 

43. Continuing Sewer System Assessment Program Component:  The CMOM Program 

shall include a Continuing Sewer System Assessment Program (“CSSA”).  The City’s plan for 
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the CSSA shall be submitted within twenty-four (24) months from the Date of Lodging.  This 

Program shall begin following the completion of all SSA activities as described under Section V, 

Article One of this Consent Decree.  Sub-basins 10-4, 22-2, and 22-4 as identified in the SSA 

reports listed by City under Section V, Article One (“Sewer System Condition Assessments”), 

Paragraph 10 shall be the first priority for CSSA activities.  CSSA activities shall include 

periodic CCTV, manhole inspection, and other investigations.  Further, any Remedial Measures 

identified as a result of this ongoing CMOM CSSA Program shall be developed in accordance 

with Appendix D (“Remediation Determination Process”).  City shall address the remediation of 

defects discovered in Private Service Lines through CSSA efforts or as otherwise become known 

to the City in accordance with Paragraph 54.   CSSA activities performed, the respective WCTS 

Remedial Measure completed, and the status of Private Service Line remediation efforts in each 

Calendar Year shall be presented in the Annual Report for that Calendar Year as described in 

Section X (“Reporting”) of this Consent Decree.   

44. The CSSA Program shall include, but not be limited to: 

a. CCTV inspection of non-plastic Small-Diameter Gravity Sewer Lines not less 

frequently than once every twelve (12) Years; 

b. CCTV inspection of plastic Small-Diameter Gravity Sewer Lines, fully CIPP-lined 

non-plastic Small-Diameter Gravity Sewer Lines and all Large-Diameter Gravity 

Sewer Lines not less frequently than once every twenty (20) Years;   

c. Visual manhole inspection not less frequently than once every eight (8) Years; and 
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d. All other system investigations deemed necessary by City to assure continued 

operation of the WCTS in accordance with the Objectives of this Consent Decree. 

45. Continuing Pump Station and Force Main Evaluation and Maintenance Program:  

The CMOM Program shall include a Continuing Pump Station and Force Main Evaluation and 

Preventive Maintenance Program.  The City’s plan for continuing pump station and force main 

evaluation shall be submitted within twenty-four (24) months from the Date of Lodging.  This 

program shall be conducted at least once every five (5) Calendar Years, beginning in Calendar 

Year 2023.  Pump Station and Force Main evaluations and preventive maintenance activities 

performed in each Calendar Year shall be described in the Annual Report for that Calendar Year 

as described in Section X (“Reporting”) of this Consent Decree.  The Program shall incorporate, 

at a minimum, the following: 

a. Continuing evaluation of Pump Station performance and capacity considering future 

growth of City; 

b. A Routine Pump Station Operations Program to ensure proper Pump Station operation 

to prevent Pump Station failures, which shall include, at a minimum: 

i. Procedures for reading and recording information appropriate to each Pump 

Station including, as applicable, pump run-time meter readings, start counters, 

amperage readings, checking and resetting conditions, wet-well points, grease 

accumulations and any other information that is necessary for the proper 

operation of a Pump Station; 
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ii. Standard inspection routes and schedules such that Pump Stations having firm 

capacities greater than five (5) MGD and those Pump Stations without 

SCADA shall be inspected daily, and all other Pump Stations shall be 

inspected no less often than two (2) times per week; and    

iii. Standard forms, records and performance measures to be incorporated into the 

City’s IMS. 

c. An Emergency Pump Station Operations Program that shall establish written 

emergency operating procedures in the event of Pump Station failure and shall 

include, at a minimum, the following: 

i. Applicable manufacturers’ representative emergency contact information; 

ii. Operational procedures for activating and deactivating auxiliary power 

systems at each Pump Station; 

iii. Location(s) of portable pumping and power generating equipment; 

iv. Guidance for installing portable pumps during high flow periods; 

v. Applicable contingency plans to prevent the occurrence of SSOs from the 

tributary WCTS; and 

vi. Standard forms, records and performance measures to be incorporated into the 

City’s IMS. 

d. A Pump Station Preventive Maintenance Program that shall establish all standard 

procedures for the monitoring of Pump Station performance and schedules for 

preventive maintenance and equipment replacement required to achieve the 
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Objectives of this Consent Decree as stated in Section II.  In addition, the Pump 

Station Preventive Maintenance Program shall also include the following evaluations: 

i. Evaluation of dry-weather and wet-weather Critical Response Time of each 

Pump Station; 

ii. Evaluation of the general condition of each Pump Station based upon physical 

inspection and recent operating/mechanical failure history over not less than 

the previous three (3) Calendar Years; 

iii. Evaluation of the adequacy of station design and equipment for peak wet-

weather wastewater flow conditions anticipated within the next five (5) Years, 

including redundancy of pumps, of the electrical power supply, and of the 

other equipment installed; and 

iv. Evaluation of staffing and equipment required to take corrective action within 

the dry-weather and wet-weather Critical Response Times calculated for each 

Pump Station to prevent the occurrence of SSOs from tributary Gravity Sewer 

Lines and manholes. 

46. Continuing Capacity Assurance Program:  The CMOM Program shall include a 

Continuing Capacity Assurance (“CCA”) Program.  The City’s plan for CCA shall be submitted 

within twenty-four (24) months from the Date of Lodging.  The CCA Program shall be 

conducted at least once every five (5) Calendar Years, beginning ten (10) Years from the Date of 

Lodging.  The CCA Program activities performed in each Calendar Year shall be described in 

the Annual Report for that Calendar Year in accordance with Section X (“Reporting”) of this 
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Consent Decree.  The capacity Remedial Measures identified in each Calendar Year through 

CCA Program activities required to achieve the Objectives of this Consent Decree as stated in 

Section II shall also be presented in the Annual Report for that Calendar Year.  

a. The CCA Program shall include at a minimum: 

i. All Gravity Sewer Lines ten (10) inches and larger; 

ii. All Pump Stations; 

iii. All Force Mains;  

iv. All Equalization Facilities and other flow control facilities; and 

v. All other WCTS components included in previous capacity assessment efforts 

conducted by City. 

b. The CCA Program shall be coordinated with the Capacity Assessment activities 

completed under Article Four (“Capacity Assessment and Hydraulic Modeling”) of 

this Consent Decree and capacity Remedial Measures activities conducted under 

Section V, Article Five (“Capacity Remedial Measures Plan”) of this Decree.    

c. CCA activities shall be performed in accordance with Section V Article Four 

(“Capacity Assessment and Hydraulic Modeling”) of this Consent Decree 

considering:  

i. All WCTS Remedial Measures identified through the condition and capacity 

Remedial Measures projects that are required to achieve the Objectives of this 

Consent Decree as stated in Section II; 

ii. Continuing Pump Station and Force Main Evaluations; 
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iii. Anticipated population growth in the WCTS service area not less than ten (10) 

Calendar Years after the date when each CCA cycle is initiated; 

iv. SSO reports and other WCTS operational complaints; 

v. Citizen complaints; and 

vi. WCTS maintenance records. 

47. SSO Reporting Component:  The CMOM Program shall include SSO Documentation 

and SSO Reporting Requirements.  City shall submit its plan for SSO Documentation and 

Reporting within twelve (12) months from the Date of Lodging.  Upon approval, City shall 

implement the approved plan.  City shall report all SSOs in the WCTS regardless of where the 

SSO occurred or whether the SSO occurs during wet weather or dry weather.  SSO Reporting 

shall include at a minimum: 

a. Immediate SSO Reporting.  All SSOs shall be reported to both EPA and ADEQ 

utilizing ADEQ’s Sanitary Sewer Overflow (SSO) Online Report system, available 

on ADEQ’s website, within twenty-four (24) hours of when City first became aware 

of the SSO.  In instances where the ADEQ online reporting system is not available, 

City shall meet the immediate reporting requirement by submission to ADEQ’s 

Enforcement Branch of the Water Division by facsimile using a printed version of 

ADEQ’s online report form, or a form which presents the ADEQ required 

information in essentially the same format.  In instances where the ADEQ online 

reporting and ADEQ facsimile reporting are not available, City shall report to 
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ADEQ’s Enforcement Branch of the Water Division on or before the next business 

day by telephone; 

b. Monthly Reporting Requirements.  With City’s Monthly Discharge Monitoring 

Reports (“DMRs”), City shall continue to provide printed copies to EPA of all 

Immediate SSO Reports submitted to ADEQ during that reporting period, directed to 

6EN-WC-Water Enforcement and to ADEQ, directed to NPDES Enforcement 

Section, Water Division; and 

c. Annual Reporting Requirements.  City shall submit a Tabulation of the SSOs 

occurring in each Calendar Year as part of the Annual Report for that Calendar Year 

in accordance with Section X (“Reporting”) of this Consent Decree. 

48. SSO Emergency Response Program Component:  The CMOM Program shall include 

a Sanitary Sewer Overflow Emergency Response Program (“OERP”).  The City’s plan for OERP 

shall be submitted within twelve (12) months from the Date of Lodging.  Upon approval, City 

shall implement the approved plan. 

a. The execution of the OERP shall, at a minimum, result in: 

i. All SSOs being responded to and halted as rapidly as technically feasible, 

consistent with safety and other legal requirements; 

ii. SSO mitigation measures being employed whenever appropriate to minimize 

human health and environmental risks; 

iii. Appropriate steps being implemented to prevent SSO recurrence; and 
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iv. Timely and complete reporting of all SSOs in accordance with the SSO 

reporting requirements presented in Paragraph 47 of this Consent Decree. 

b. Regarding the response procedures for SSOs, the OERP shall include at a minimum: 

i. An adequate methodology for estimating the volume of SSOs, including but 

not limited to, using the earliest start time when City learned of the SSO and 

using the known end time of the SSO; 

ii. A description of the methods City shall use, when required by a permit or 

applicable law, to notify the public (through the local news media or other 

means, including signs or barricades to restrict access) or any applicable 

governmental authorities of the occurrence of an SSO;  

iii. A detailed description of the steps to be taken to minimize the volume and/or 

duration of the SSO; 

iv. A description of City's follow-up process for SSO cleanup; 

v. A description of the WCTS investigation efforts that City shall perform to 

determine the cause(s) of each SSO after its cessation.  Investigations shall 

commence as soon as technically feasible, but not later than seven (7) Days 

after cessation of the SSO.  No WCTS investigations are required for 

Recurring Wet-Weather SSOs if City believes they are caused solely by 

previously-documented Capacity Constraints in the Pipe Segments 

downstream from the SSO locations, and if no sewer system cleaning or other 

maintenance activities were required to stop the prior SSOs at that location; 
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vi. A description of response procedures for SSOs that occur at Pump Stations or 

Force Mains.  In the event that a repair at a Pump Station or Force Main may 

cause or lengthen the time of an SSO, the OERP shall provide a procedure for 

determining when a wastewater pump-around is required; 

vii. A provision that the IMS maintain records on SSOs for a minimum of ten (10) 

Years after their occurrence; and 

viii. A detailed plan describing the procedures that City shall follow in responding 

to a Building/Private Property Backup, including: 

1.  The timeframe objectives for responding to calls reporting 

potential backups; 

2. The process used to determine whether a reported backup was 

caused by conditions in the Private Service Line or in the WCTS 

into which the Private Service Line connects; 

3. The methods for communicating with customers about how and 

where to report potential backups; 

4. A description of the methods for communicating with customers 

the results of City’s investigation into whether the backup was 

caused by conditions in a Private Service Line or whether the 

backup was a Building/Private Property Backup; and 
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5. A description of the methods for communicating with customers 

about how to obtain clean up support from City if City determines 

that a backup was a Building/Private Property Backup. 

49. OERP Reporting: City shall submit a Tabulation of the OERP activities performed in 

each Calendar Year as part of the Annual Report for that Calendar Year in accordance with 

Section X (“Reporting”) of this Consent Decree. 

50. Information Management System:  The CMOM Program shall include City’s plan for 

modifying City’s Information Management System (“IMS”) for tracking of 

operation/maintenance efforts in response to SSOs, for reporting of SSO occurrences to 

regulatory agencies and the public, for stopping SSOs, and for implementing corrective actions 

to prevent future SSOs.  The City’s plan for modifying its IMS shall be submitted within twenty-

four (24) months from the Date of Lodging.  Upon approval, City shall implement the approved 

plan.  Within five (5) years from the Date of Lodging, City shall have functionally completed the 

integration of its electronic work order system and its Graphical Information System (“GIS”) 

with the IMS for the WCTS.   

51. City’s IMS shall be capable of producing lists and descriptions of service requests and/or 

complaints from customers or others regarding SSOs that occur and the actions taken by City to 

stop those SSOs during each Calendar Year until termination of this Consent Decree.  City shall 

maintain in its records (electronically or otherwise), and on the City’s IMS, information on all 

CMOM-related WCTS investigations, assessments, construction of Remedial Measures, and 
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other WCTS maintenance activities for a minimum of ten (10) Years after those activities are 

completed.  

52. City shall submit a narrative of the IMS improvement activities performed in each 

Calendar Year as part of the Annual Report for that Calendar Year in accordance with Section X 

(“Reporting”) of this Consent Decree. 

53. Standard Operating Procedures Component:  The CMOM Program shall include a 

plan and schedule for developing Standard Operating Procedures (“SOPs”) for general operation 

and maintenance of all components of the WCTS, including Gravity Sewers, manholes, Pump 

Stations, Force Mains, and all other major ancillary facilities.  The City shall submit its plan for 

SOPs within eighteen (18) months from the Date of Lodging.  Upon approval, City shall 

implement the approved plan.  SOPs shall include all major work tasks required for the 

successful operation and maintenance of WCTS components including, but not limited to: 

a. Gravity Sewer Line and manhole cleaning and routine maintenance; 

b. Gravity Sewer Line CCTV and other internal inspections, including application of a 

nationally-recognized infrastructure condition scoring system that objectively rates 

the relative severities of the defects discovered; 

c. Manhole inspections, including application of a nationally-recognized infrastructure 

condition scoring system that objectively rates the relative severities of the defects 

discovered; 

d. Gravity Sewer Line and manhole construction, renewal, rehabilitation and repair 

performed by City crews; 
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e. Pump Station general inspection, specific component inspection and testing, routine 

maintenance, and long-term maintenance to prevent Pump Station failures.  Pump 

Station components include, but are not limited to: pumps, motors, engines, flow 

control valves, check valves, operating controls, electrical systems, SCADA systems 

and emergency power systems; 

f. Pump Station operational procedures, including adjustment/calibration of pump 

controls and operation of the alternate power system; 

g. Force Main and ancillary component inspection, routine maintenance and long-term 

preventive maintenance.  Force Main ancillary components include, but are not 

limited to:  check valves, flow control valves, air release valves, and vacuum 

breakers; 

h. WCTS ancillary component inspection, routine maintenance, and long-term 

preventive maintenance.  WCTS ancillary components include, but are not limited to: 

flow splitting/combining structures and equipment, flow control devices, flow 

measurement devices, and EQ Facilities; and 

i. All major work tasks required under the OERP for responding to and resolving SSOs 

and blockages in Gravity Sewer Lines, SSOs as a result of Pump Station malfunctions 

and/or hydraulic overloading, and SSOs resulting from Force Main failures. 

54. Private Service Line Defect Remediation Program Component.  The CMOM 

Program shall include a Private Service Line Defect Remediation Program to encourage Private 

Service Line owners to remediate Private Service Line defects that are sources of I&I and/or 
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otherwise contribute to SSOs that have been discovered by the City through its SSA activities, 

CSSA activities, and other WCTS operation/maintenance efforts.  The City’s plan for the Private 

Service Line Defect Remediation Program shall be submitted within twenty-four (24) months 

from the Date of Lodging.  Upon approval, the City shall implement the approved plan.  This 

Program shall include, at a minimum: 

a. A demonstration that City already possesses adequate legal authority, through 

ordinances or otherwise, to require owner(s) to repair, rehabilitate, replace, or take 

other appropriate action to prevent Private Service Lines from contributing I&I to the 

WCTS that could cause or contribute to SSOs; 

b. An escalating notification process in which City shall notify owner(s) of defective 

Private Service Lines of their obligation to prevent the Private Service Line from 

contributing I&I to the WCTS that could cause or contribute to SSOs; 

c. An escalating penalty system to encourage owner(s) to expeditiously remediate  

defective Private Service Lines, including the right to discontinue sewer/water service 

for failure to comply with remediation orders within the time limits specified in those 

orders subject to the property owner’s due process rights under local, State and 

Federal law; and 

d. A requirement that remediation of defects identified after the Date of Lodging shall 

be completed as rapidly as technically feasible, but no later than thirty (30) months 

after the discovery of the defective Private Service Lines contributing I&I to the 

WCTS that could cause or contribute to SSOs, unless the owner of the Private Service 
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Line in question qualifies for the SEP program described in Appendix F, in which 

case the defect shall be remedied within the first six (6) years of implementation of 

the SEP. 

55. Comprehensive Training Program Component:   The CMOM Program shall include a 

Comprehensive Training Program (“CTP”) for technical and skills training for appropriate 

categories of the City’s employees.  The City’s plan for CTP shall be submitted within eighteen 

(18) months from the Date of Lodging.  Upon approval, the City shall implement the approved 

plan.  The training shall be directly related to operation and maintenance of the sanitary sewer 

collection system for the purpose of responding to and preventing SSOs.  Technical and skills 

training shall be devised to achieve the Objectives of this Consent Decree as stated in Section II.  

The CTP shall include at a minimum: 

a. A list and description of the categories of employees who will be provided training in 

specific topics related to SSO prevention and response measures that can be 

addressed through operation and maintenance of the collection system, with specific 

training commensurate with the specific job responsibilities of each category of 

employee; 

b. A list and description of the topics to be covered in technical and skills training for 

each relevant category of employee, including where appropriate: training on sewer 

cleaning, FOG inspection, collection system inspection, collection system repair, 

replacement and rehabilitation techniques, data collection, information management, 

reporting and recordkeeping necessary to implement the City’s CMOM Program.   
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c. A  list of City employee training categories and description of the technical and skills 

training to be covered for each relevant category of employee; 

d. A description of how the training relates to any applicable employee certification 

required by State or Federal law; and 

e. A description of the record keeping system of employee technical training, skills 

training and safety training (whether on-the-job, or otherwise). 

56. Inventory Management System:  The CMOM Program shall include an Inventory 

Management System for all spare parts and equipment components required for the prevention of 

SSOs and continued operational viability of the WCTS.  The City shall submit a written 

demonstration of its completed Inventory Management System within twenty-four (24) months 

of the Date of Lodging.  City shall prepare a written summary of the activities performed in each 

Calendar Year directed toward improving its Inventory Management System in the Annual 

Report prepared for that Calendar Year in accordance with Section X (“Reporting”) of this 

Consent Decree.  The Inventory Management System shall include at a minimum: 

a.  An inventory control system for tracking spare parts usage, prioritizing spare parts 

purchase and stockpiling, and generating reports on spare parts inventory control; 

b. A system for vehicle fleet preventive maintenance and replacement that maximizes 

the availability of City vehicles and equipment for WCTS operation and maintenance 

activities; and 

c. A listing of sources of rental and loaner vehicles and equipment available for City use 

during times of emergency or when City vehicles and/or equipment are out of service. 
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I. Article Eight:  Assessment and Remediation Plan for Effluent Limit 
 Exceedances at the Massard WWTP and P Street WWTP  
 

57. EPA reviews of DMR data for Calendar Years 2011-2013, and January-June 2014 

indicate that City reported several effluent limit exceedances for both of its NPDES permits.  At 

the P Street Plant (AR0033278), City reported exceedances of effluent limits for the following 

parameters: pH, ammonia nitrogen, fecal coliform, and total suspended solids.  At the Massard 

Plant (AR0021750), City reported exceedances of effluent limits for the following parameters: 

pH, total suspended solids, ammonia nitrogen, and fecal coliform.  City shall determine the root 

causes of these exceedances, identify the appropriate remedial measures to correct these root 

causes, and implement the remedial measures for each of the WWTPs in accordance with the 

following: 

a. Perform an assessment of exceedances at the WWTPs to determine the root causes of 

such exceedances and identify appropriate remedial measures to correct these root 

causes;  

b. Develop a remedial action plan for effluent limit exceedances at each WWTP based 

upon the findings of the assessment of exceedances to implement the remedial 

measures identified.  The assessment findings and remedial action plan for each 

WWTP shall be submitted to EPA and ADEQ for review and comment no later than 

eighteen (18) months from the Date of Lodging; 

c. Upon receipt of each remedial action plan for WWTP effluent limit violations, EPA 

and ADEQ shall review the plans and may provide comments to City in accordance 

with Section IX (“Deliverables and Review Process”) of this Consent Decree; 
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d. Implement all operational changes recommended in the plans as soon as technically 

feasible, but no later than six (6) months after submission of the plans;  

e. Complete the recommended remedial actions, if any, at the P Street WWTP and 

interim remedial actions at the Massard WWTP as soon as technically feasible, but 

not later two (2) years after submission of the remedial action plan(s); and 

f. Complete any long-term remedial actions required at the Massard WWTP to meet 

permit limits as soon as technically feasible, but not later than seven (7) Years from 

the Date of Lodging. 

J. Article Nine:  Schedule Reconsideration Based on Financial Circumstances. 

58. The schedule for completion of all Remedial Measures under Articles Two, Three, Five, 

Six and Eight of Section V of this Consent Decree shall be as expeditious as practicable, but no 

later than twelve (12) years from the Date of Lodging, unless the City demonstrates in an 

updated Financial Capability Assessment (to be submitted on or before six (6) years from the 

Date of Lodging), that the expected per household cost of complying with Section V of this 

Consent Decree for the period ending twelve (12) Years after the Date of Lodging will cause 

City’s cost per household to exceed two and one-half (2.5) percent of the Median Household 

Income (“MHI”) for City’s entire service area, calculated using EPA’s “Combined Sewer 

Overflows Guidance for Financial Capability Assessment and Schedule Development,” EPA 

8320B-97-004, published February 1997 (“EPA’s Financial Capability Assessment Guidance”).  

The City shall have only one opportunity to submit an updated Financial Capability Analysis 

under this Article Nine.  
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59. The deadlines for submission of the components of the CMOM Program as set forth in 

Article Seven, and the deadlines for implementing those components, shall not be subject to a 

request for an extension under this Article Nine.  

60.   The request for an extension of the schedule for completing Remedial Measures shall be 

provided at the same time as the updated Financial Capability Assessment, and must include a 

demonstration, complete with supporting documentation, that: 

a. The Residential Indicator exceeds two and one-half (2.5) percent when calculated in 

accordance with EPA’s Financial Capability Assessment Guidance as modified by 

the requirements in Paragraphs 61 and 62 below;   

b. A description of each Remedial Measure requirement under Articles Two, Three, 

Five, Six or Eight of Section V, and its associated approved deadline, for which City 

seeks an extension;  

c.  Each requested deadline extension is as short as reasonably possible, but in no event 

exceeds five years from the deadline approved by EPA for the Remedial Measure(s) 

in question; and 

d. In no event may a request for an extension under this Article Nine result in any 

deadline for completing any Remedial Measure, or any other obligation under this 

Consent Decree, to extend beyond seventeen (17) years from Date of Lodging. 

61. To determine City’s MHI as required by Paragraph 60, City shall use the most current 

MHI data from either the Federal Census or the American Community Survey (“ACS”), 
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whichever is most current.  If the ACS data is most current, the three-year estimate of MHI 

provided in the ACS data should be used.  

62. To calculate and determine City’s Residential Indicator at the time a schedule extension 

request is submitted, City shall use the following inputs: 

a. Current wastewater and sewer annual operation and maintenance expenses calculated 

as total expenses less depreciation in City’s Comprehensive Annual Financial Report 

(“CAFR”) for the most recent year, but only if the CAFR accurately states City’s 

operation and maintenance expenses.  If City’s CAFR for the most recent year does 

not accurately state its operation and maintenance expenses, City shall calculate and 

determine this input with appropriate accounting records, including source 

documents, and submit to the United States copies of the accounting records and 

source documents. 

b. Current wastewater and sewer annual debt service calculated as the total principal and 

interest payments on bonds and notes from the financing activities section of the cash 

flow statement in City’s CAFR for the most recent year, but only if the CAFR 

accurately reflects the principal and interest payments.  If City’s CAFR for the most 

recent year does not accurately state its principal and interest payments, City shall 

calculate and determine this input with appropriate accounting records, including 

source documents, and shall submit to the United States copies of the accounting 

records and source documents; 

c. Reasonable documented engineering estimates projecting the increase in operation 
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and maintenance expenses expected after completing all Remedial Measures as 

expressed in value of dollars for the year during which City submits the schedule 

extension request;  

d. The annual debt service costs based on the expected financing of a reasonable, 

documented engineering estimate of the costs of conducting the work under Section 

V, as expressed in the value of dollars during the year that the City submits the 

schedule extension request, provided that the City documents that it has financed or 

will finance the costs of conducting the Section V work included in the engineering 

estimate, and that such borrowed funds are available solely for the costs of 

conducting the Section V work.   To support the City’s calculation of this input, City 

shall submit to the United States an explanation of the basis for, and calculation of, 

the annual cost estimate and the engineering estimates, accounting records, and 

source documents on which City relied to calculate this input; 

e. When calculating City’s residential share of wastewater treatment costs in accordance 

with EPA’s Financial Capability Assessment Guidance, City shall use the most recent 

year of Federal Census or ACS data, and utility billing data, to determine the portion 

of wastewater flow attributable to households in the service area.  The City also shall 

use the same ratio between total wastewater flow and residential infiltration and 

inflow that it uses for rate setting purposes, if any, to calculate the residential share of 

wastewater treatment costs; 
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f. When calculating the total number of households in City’s service area, City shall 

count as one distinct household each occupied housing unit as defined by the US 

Census and ACS, but shall not count occupied housing units that have onsite sewage 

disposal systems and are not paying wastewater sewer fees to City.  The City shall 

use ACS and Federal Census data, and as necessary GIS mapped data, to accurately 

estimate the total number of households in City’s service area; and  

g. Data and analysis submitted with the City’s demonstrations, illustrations, and 

supporting materials shall include functional and operational spreadsheets with all 

formulas intact. 

63. In addition to the calculation of the Residential Indicator as required in Subparagraphs 

62(a) through (g), the City may submit an additional calculation of the Residential Indicator 

using alternative inputs that the City contends produce a more accurate calculation of the 

Residential Indicator, provided such inputs are consistent with EPA’s Financial Capability 

Assessment Guidance;  

64. If the United States, after consultation with the State of Arkansas, denies in writing, in 

whole or in part, City’s request for an extension, City may pursue dispute resolution pursuant to 

Section XIV of this Consent Decree (“Dispute Resolution”).  Additionally, if more than ninety 

(90) Days elapses from the date that City submitted a request for an extension, and (1) City has 

not received a written response from the United States; or (2) the Parties have not reached an 

agreement on the request for an extension, City may pursue dispute resolution pursuant to 

Section XIV of this Consent Decree (“Dispute Resolution”).  If the Parties reach an agreement 
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on an extension under this Article Nine, such agreement shall be subject to the process set forth 

in Section XXIII (“Modification”) of this Consent Decree. 

65. If City invokes the dispute resolution procedures of Section XIV of this Decree (“Dispute 

Resolution”) in connection with a request for a schedule extension under this Article, the 

invocation of dispute resolution procedures shall not extend, postpone, or affect in any way any 

of the City’s obligations pursuant to this Consent Decree unless and until final resolution of the 

dispute so provides. 

VI. MITIGATION PROGRAM REQUIREMENT 

66. Within one (1) Year from the Date of Lodging City shall implement a program to identify 

the introduction of pollutants, including but not limited to sewage, into the City’s storm system 

(the “Mitigation Requirement”).  The Mitigation Requirement shall consist of baseline and wet 

weather monitoring, to include monitoring of storm water outfalls at “J” Street, Massard Creek, 

Mill Creek, “P” Street, and Sunnymede. 

67. The baseline monitoring will be performed on a quarterly basis for one year.  The 

baseline monitoring will be conducted during dry weather and no less than ten (10) days after a 

rain event.  In the event of no flow during a quarter, a sample will not be collected.  The 

quarterly baseline samples will be a grab sample and will be analyzed for the following 

constituents: Turbidity; Conductivity; pH; Total Suspended Solids (TSS); Total Phosphorous; 

Nitrate+Nitrite Nitrogen; Chloride; Sulfate; Total Dissolved Solids (TDS); Chemical Oxygen 

Demand (COD); Antimony; Arsenic; Barium; Beryllium; Cadmium; Chromium; Copper; 

63 

 

December 16, 2014 Regular Meeting 278



 
 
Nickel; Lead; Selenium; Silver; Zinc; Bisphenol-A; Estradiol; Ibuprofen; Naproxen; Sucralose; 

and Triclosan. 

68. Rain events will be collected by two different methods.  An automated sampler will be 

utilized with a rain or flow actuator to collect discrete samples.  A minimum of five (5) discrete 

samples from each site for two separate rain events (i.e., ten (10) samples for each site per 

quarter) will be analyzed for the following: Turbidity, Conductivity, Total Suspended Solids 

(TSS), Total Phosphorous, Nitrate+Nitrite Nitrogen, Chloride, Sulfate, Total Dissolved Solids 

(TDS), Chemical Oxygen Demand (COD), Antimony, Arsenic, Barium, Beryllium, Cadmium, 

Chromium, Copper, Nickel, Lead, Selenium, Silver, and Zinc.  A quarterly rain event manual 

grab sample will be collected and analyzed for the following: pH, Bisphenol-A, Estradiol, 

Ibuprofen, Naproxen, Sucralose, and Triclosan.  If there is not a substantial rain event to cause 

runoff or increase flow, or there is not a rain event during the quarter, this program shall be 

continued until the minimum samples required under this Paragraph have been taken.  

69. To ensure the samples are collected during the rain events, automated samplers will be 

purchased and installed at each location to collect the rain event samples.  The following 

equipment and actions will need to be purchased and installed at each of the sample site 

locations: 

a. Automated samplers pad and protective box; and 

b. Automated samplers with actuator and rain gauge. 

70. The City will begin implementation of the Mitigation Program within one (1) Year of the 

Date of Lodging of the Consent Decree, as follows: 
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a. The City will submit a Quality Assurance Project Plan (“QAPP”) to EPA for review 

and comment within one (1) Year of the Date of Lodging; 

b. The City will install the sampling equipment at the sampling locations within ninety 

(90) Days of the submittal of the QAPP to EPA; 

c. The City will begin sampling of the sites within sixty (60) Days following the 

completion of the installation of the sampling locations; and 

d. The City shall submit the final report, including all data from the analysis, to EPA for 

review and comment within six (6) months following the completion of all sampling 

activities under this Section VI. 

VII. CIVIL PENALTIES 

71. The City shall pay to the United States as a civil penalty the sum of three hundred 

thousand dollars ($300,000).  The payment shall be made within sixty (60) days after the Date of 

Entry.  Payment shall be made by FedWire Electronic Funds Transfer (“EFT”) to the U.S. 

Department of Justice in accordance with instructions to be provided to Defendant following the 

Date of Lodging, and upon City’s request, by the Financial Litigation Unit of the U.S. Attorney’s 

Office for the Western District of Arkansas.  At the time of the payment, the City shall 

simultaneously send written notice of payment identifying the payment as a civil penalty and a 

copy of any transmittal documentation (which should reference DOJ case number 90-5-1-1-

08677 and the civil action number of this case) to the United States in accordance with Section 

XX of this Decree (“Notices”). 
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VIII. SUPPLEMENTAL ENVIRONMENTAL PROJECT 

72. The City shall satisfactorily implement and complete a Supplemental Environmental 

Project (“SEP”) involving a grant program for the repair or replacement of Private Service Lines 

for those property owners that qualify as low-income residential property owners in accordance 

with Appendix F (“Private Service Line SEP”).   The purpose of the Private Service Line SEP is 

to reduce extraneous flows, including I&I, caused by defects in residential Private Service Lines 

from entering the WCTS.  The City shall complete construction of the replacement of the Private 

Service Lines of eligible property owners no later than eleven (11) years from the Date of 

Lodging of the Consent Decree. 

73. With regard to the SEP, the City certifies the truth and accuracy of each of the following:  

a. That all cost information provided to EPA in connection with EPA’s approval of the 

SEP in Paragraphs 72-78 is complete and accurate and that the City in good faith 

estimates that the cost to implement the SEP is at least four hundred thousand dollars 

($400,000); 

b. That, as of the date of executing this Consent Decree, the City is not required to 

perform or develop the SEP by any federal, state, or local law or regulation and is not 

required to perform or develop the SEP by agreement, grant, or as injunctive relief 

awarded in any other action in any forum; 

c. That the City is not a party to any open federal financial assistance transaction that is 

funding or could be used to fund the same activity as the SEP, and that there is no 

such open federal financial assistance transaction that is funding or could be used to 
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fund the same activity as the SEP, nor has the same activity been described in an 

unsuccessful federal financial assistance transaction proposal submitted to EPA 

within two (2) years of the date of the City’s execution of this Consent Decree (unless 

the project was barred from funding as statutorily ineligible).  For purposes of this 

certification, the term “open federal financial assistance transaction” refers to a grant, 

cooperative agreement, loan, federally-guaranteed loan guarantee, or other 

mechanism for providing federal financial assistance whose performance period has 

not yet expired; 

d. That the SEP is not a project that the City was planning or intending to construct, 

perform, or implement other than in settlement of the claims resolved in this Consent 

Decree; 

e. That the City has not received, and will not receive, credit for the SEP in any other 

enforcement action; and 

f. That the City will not receive any reimbursement for any portion of the SEP from any 

other person. 

74. SEP Completion Report.  Within ninety (90) Days after the date set for completion of 

the SEP as set forth in Appendix F of this Consent Decree, the City shall submit a SEP 

Completion Report to the EPA for review and approval in accordance with Section IX 

(“Deliverables and Review Process”).  The SEP Completion Report shall contain all of the 

following information:   

a. A detailed description of the SEP as implemented;   
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b. A description of any problems encountered in completing the SEP and the solutions 

thereto;   

c. An itemized list of all eligible SEP costs expended;   

d. Certification that the SEP has been fully implemented pursuant to the provisions of 

this Consent Decree; and   

e. A description of the environmental and public health benefits resulting from 

implementation of the SEP (with a quantification of the benefits and pollutant 

reductions, if feasible). 

75. EPA may, in its sole discretion, require information in addition to that described in the 

preceding Paragraph, in order to evaluate the City’s SEP Completion Report.  

76. After receiving the SEP Completion Report, EPA shall notify the City whether or not the 

City has satisfactorily completed the SEP.  If the City has not completed the SEP in accordance 

with this Consent Decree, stipulated penalties may be assessed under Section XII of this Consent 

Decree (“Stipulated Penalties”). 

77. Dispute Resolution:  Disputes concerning the satisfactory performance of the SEP and 

the amount of eligible SEP costs may be resolved under Section XIV of this Consent Decree 

(“Dispute Resolution”).  No other disputes arising under this Section shall be subject to Dispute 

Resolution. 

78. Public Statements:  Any public statement, oral or written, in print, film, or other media, 

made by the City making reference to the SEP under this Consent Decree shall include the 

following language: “This project was undertaken in connection with the settlement of an 

68 

 

December 16, 2014 Regular Meeting 283



 
 
enforcement action, United States et al. v. City of Ft. Smith, (C.A. No. ___, W.D. Ark.), taken on 

behalf of the U.S. Environmental Protection Agency under the Clean Water Act.”  

 
IX. DELIVERABLES AND REVIEW PROCESS 

79. As set forth in this Section, and as summarized in the last two columns of Appendix G 

(“Table of Deliverables and Due Dates”), certain Deliverables under this Consent Decree are 

subject to EPA review and approval, and other Deliverables are subject to EPA review and 

comment.  EPA shall use its best efforts to expeditiously review and approve or review and 

comment on Deliverables from the Date of Lodging.  In the event of a conflict between the 

provisions of Section V and the provisions in Paragraphs 80-89 and Appendix G, the provisions 

of Section V shall control. 

80. List of Deliverables Subject to Review and Approval:  

a. The Plan for Additional Remedial Measures to be constructed in Basin 12 (Article 

Two);  

b.  The Remedial Measures Plans resulting from SSA activities conducted in each 

Calendar Year, as contained in each Annual Report (Article Two); 

c. The Remedial Measures Plan(s) resulting from the Pump Stations and Force Mains 

Evaluation Report(s) (Article Three);  

d. Capacity Remedial Measures Plan (Article Five);  

e. Each of the City’s plans for the CMOM Program components (Article Seven); and 

f. Final SEP Completion Report (Section VII and Appendix F). 

81. List of Deliverables Subject to Review and Comment: 
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a. The SSA reports, as contained in each Annual Report (Article One)); 

b. The PS/FM Report (Article Three);  

c. Pump Station Alternative Power Supply Completion Confirmation Documentation 

(Article Three); 

d. Capacity Assessment Report (Article Four); 

e. Hydraulic Model Update Report (Article Four); 

f. CMOM – SOPs for the operation and maintenance of all WCTS components (Article 

Seven); 

g. CMOM – FOG Program Reporting in each Annual Report (Article Seven); 

h. CMOM – Root Control Program Reporting in each Annual Report (Article Seven); 

i. CMOM – Cleaning Program Reporting in each Annual Report (Article Seven);  

j. CMOM – Continuing Sewer System Assessment (“CSSA”) Program in each Annual 

Report (Article Seven); 

k. CMOM – Continuing Pump Station and Force Main Evaluation and Maintenance 

Program in each Annual Report (Article Seven); 

l. CMOM – Continuing Capacity Assurance (“CCA”) Program in each Annual Report 

(Article Seven); 

m. CMOM – SSO Reporting in each Annual Report (Article Seven); 

n. CMOM - Overflow Emergency Response Plan (“OERP”) Reporting in each Annual 

Report (Article Seven);  

o. CMOM – Comprehensive Training Program in Annual Report (Article Seven);  
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p. Mitigation Program Requirement Report (Section VI);  

q. SEP Escrow Agreement (Appendix F); and 

r. The Assessment and Remediation Plan for Effluent Limit Exceedances at the 

Massard WWTP and the P Street WWTP (Article Eight).  

82. Procedure for Deliverables Subject to Review and Approval:  After review of any 

Deliverable that is required to be approved under Paragraph 80, EPA, after consultation with the 

State, shall in writing: (1) approve the submission; (2) approve the submission upon specified 

conditions; (3) approve part of the submission and disapprove the remainder; or (4) disapprove 

the submission. 

83. If the Deliverable is fully approved with no conditions, City shall take all actions required 

by the Deliverable, in accordance with the schedules and requirements as approved.  If the 

Deliverable is conditionally approved or approved only in part, City shall, upon written direction 

from EPA, after consultation with the State, take all actions required by the approved portions of 

the Deliverable that EPA determines are technically severable from any disapproved portions, 

subject to City’s right to dispute only the specified conditions or the disapproved portions, under 

Section XIV of this Decree (“Dispute Resolution”). 

84. If the Deliverable is disapproved in whole or in part, City shall, within thirty (30) Days or 

such other time as EPA agrees to in writing, correct all deficiencies and resubmit for approval 

the Deliverable, in accordance with this Section IX (“Deliverables and Review Process”).  

85. For any Deliverable that is disapproved in whole or in part, EPA shall provide a written 

explanation of how the Deliverable does not meet the requirements of the Consent Decree.  If the 
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resubmission is approved in whole or in part, City shall proceed in accordance with Paragraph 83 

or 84, as appropriate.   

86. If a resubmitted Deliverable, or portion thereof, is disapproved in whole or in part, EPA, 

after consultation with the State, may again require City to correct any deficiencies, in 

accordance with this Section IX (“Deliverables and Review Process”), or may itself, after 

consultation with the State, correct any deficiencies, subject to City’s right to invoke Dispute 

Resolution and the right of EPA to seek stipulated penalties under Section XII (“Stipulated 

Penalties”) of this Consent Decree.  

87. All Deliverables required to be submitted for review and approval shall, upon approval or 

modification by EPA, be enforceable under this Consent Decree.  In the event EPA, after 

consultation with ADEQ, approves or modifies a portion of such a Deliverable, the approved or 

modified portion shall be enforceable under this Consent Decree subject to the City’s right to 

invoke dispute resolution under Section XIV of this Decree (“Dispute Resolution”). 

88. Procedure for Deliverables Subject to EPA Review and Comment.  For Deliverables 

subject to EPA review and comment, as listed in Paragraph 81, EPA, in its discretion, may or 

may not provide comments.  If EPA provides comments that identify deficiencies in a 

Deliverable, and EPA specifically requests a response from City, then City shall provide a 

written response to EPA within thirty (30) Days of receipt of such comments or within such time 

as EPA and City agree to in writing.  If City fails to substantively address EPA’s comments 

when EPA specifically requests a response, such failure is subject to Stipulated Penalties under 
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Section XII, Paragraph 103and the Dispute Resolution provisions under Section XIV of this 

Decree. 

89.  All Deliverables shall be submitted to EPA and ADEQ in electronic and searchable text 

format, unless otherwise directed by EPA in writing.  Each Deliverable shall be certified in 

accordance with Section XVII of this Consent Decree.  City shall maintain copies of all 

Deliverables in accordance with Section XV (“Information Collection and Retention”). 

X. REPORTING 

90. City shall prepare and submit to EPA and ADEQ in accordance with Section XX 

(“Notices”) an Annual Report documenting its Consent Decree compliance activities for each 

Calendar Year.  The first Annual Report shall be submitted no later than March 31, 2016 and 

shall cover the time period between the Date of Lodging and December 31, 2015.  Thereafter, 

Annual Reports shall cover the full Calendar Year from January 1st through December 31st and 

shall be submitted no later than March 31st of the following year.  As explained in Section IX 

(“Deliverables and Review Process”), City shall submit certain Deliverables as part of its Annual 

Reports, and such Deliverables shall be subject to EPA review and approval, after consultation 

with ADEQ, or EPA review and comment as indicated in Section IX (“Deliverables and Review 

Process”).  In addition, certain Deliverables are also subject to the requirements contained in 

Section XI (“Certification, Approval and Seal by Professional Engineer”) of this Decree.  Each 

Annual Report shall provide narratives, analyses, calculations, exhibits, legible maps, and other 

supporting information necessary to document the various WCTS investigations, WCTS 

analyses, maintenance activities, and remediation activities that the City undertook to achieve the 
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Objectives of this Consent Decree as stated in Section II.  In the event of a conflict between the 

provisions in Paragraphs 90-97 and Appendix G, the provisions of Paragraphs 90-97 shall 

control. 

91. Regarding City’s progress toward completing SSA activities required under Section V, 

Article One of this Consent Decree, each Annual Report shall: 

a. Document all Basins and Sub-basins in which SSA activities were completed in the 

Annual Report Year; 

b. Provide the number of miles of Gravity Sewer Lines in which SSA activities were 

completed in the Annual Report Year, and the total number of manholes in which 

SSA activities were completed in the Annual Report Year.  While reporting the 

number of assessed manholes, City shall also report number of manhole(s) within the 

area of study that could not be located, if any, which may need additional time and 

effort to assess.  Additionally, City shall provide the running total of gravity sewer 

lines and manholes assessed since the Date of Lodging; 

c. State whether City performed SSA activities in accordance with Appendix A (“SSA 

Process”) on at least forty (40) miles of Gravity Sewer Line; in the WCTS in the 

Annual Report Year.  If the answer is “no,” explain why the 40-mile target was not 

achieved; 

d. For the Annual Report for Calendar Year 2017, state whether City performed SSA 

activities in accordance with Appendix A (“SSA Process”) on at least one hundred 
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and fifty (150) miles of Gravity Sewer Line in the WCTS since the Date of Lodging.  

If the answer is “no,” explain why the 150-mile target was not achieved;   

e. For the Annual Report for Calendar Year 2020, state whether City performed SSA 

activities in accordance with Appendix A on at least three hundred (300) miles of 

Gravity Sewer Line in the WCTS since the Date of Lodging.  If the answer is “no,” 

explain why the 300-mile target was not achieved;  

f. State whether, in the Annual Report Year, City added to its WCTS by acquiring 

ownership or operational control of any other Gravity Sewer Lines that were not part 

of its WCTS in the preceding Calendar Year.  If “yes,” provide the footage of Gravity 

Sewer Lines acquired, and a map depicting the service area where the new lines are 

located; and 

g. Document the SSA activities performed in the Annual Report Year including, but not 

limited to: 

i. A Tabulation of flow monitoring performed in each Basin and Sub-basin, and 

the estimated pre-remediation peak wet-weather flow rate and measured dry-

weather flow rate in each such Basin and Sub-basin.  The City shall also 

include a legible Basin/Sub-basin map displaying flow monitoring and rainfall 

measurement locations; 

ii. A Tabulation of the total number of feet of Small Diameter and Large 

Diameter Gravity Sewer Lines examined via CCTV.  Documentation shall 

include CCTV performed in each Basin and Sub-basin.  Documentation shall 
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include the total number of feet of Gravity Sewer Lines examined via CCTV 

in the Annual Report Year and the running total since Date of Lodging; 

iii. A Tabulation of the total number of feet of smoke-testing performed in each 

Basin and Sub-basin.  Documentation shall include the total number of feet of 

Gravity Sewer Lines smoke-tested in the Annual Report Year and the running 

total since Date of Lodging; 

iv. A Tabulation of the total number of feet and/or locations where dyed water 

flooding was performed in the Annual Report Year; 

v. A Tabulation of other Gravity Sewer Line investigations performed in the 

Annual Report Year; 

vi. A Tabulation of the Pipe Segments identified as receiving storm water 

discharges from Private Property including downspouts and area storm drains 

during the Annual Report Year; 

vii. A Tabulation of Direct Discharges from the WCTS discovered, if any, in the 

Annual Report Year, the specific locations of these Direct Discharges, and the 

Remedial Measures implemented to eliminate these Direct Discharges; 

viii. A Tabulation of the Private Service Line defects identified in the Calendar 

Year; and 

ix. A legible map showing the annual progress of SSAs by Sub-basin.  This map 

shall depict, by different symbols, colors or other demarcations: (1) those Sub-

basins in which SSAs were completed in the Annual Report Year; (2) those 
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Sub-basins in which SSAs were in progress in the Annual Report Year; and 

(3) all of the Sub-basins in which SSAs were completed in all prior Years 

from the Date of Lodging through December 31st of Year preceding the 

Annual Report Year. 

92.  Regarding the WCTS condition Remedial Measures required under Section V, Article 

Two of this Consent Decree, each Annual Report shall include: 

a. The condition rating scores in accordance with NASSCO condition rating systems (as 

set forth in Appendix A) for all Pipe Segments and all manholes assessed in the 

Annual Report Year; 

b. The condition Remedial Measures projects identified under Section V, Article Two, 

of this Consent Decree for which construction was initiated in the Annual Report 

Year, including the schedules for completing those projects;  

c. The condition Remedial Measures projects identified through Section V, Article Two 

of this Consent Decree for which construction was completed in the Annual Report 

Year; and 

d. A legible map showing the annual progress of completion of condition Remedial 

Measures by Sub-basin.  This map shall depict, by different symbols, colors or other 

demarcations: (1) those Sub-basins in which Remedial Measures were completed in 

the Annual Report Year; (2) those Sub-basins in which Remedial Measures were in 

progress in the Annual Report Year; and, (3) all of the Sub-basins in which Remedial 
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Measures were completed in all prior Years from the Date of Lodging through 

December 31st of Year preceding the Annual Report Year. 

93. For the Remedial Measures projects presented in Appendix E1 (“Previously Identified 

Capacity–Related Remedial Measures Projects Already Budgeted”) and Appendix E2 (“Other 

Previously Identified Capacity-Related Remedial Measures Projects”), and any new capacity 

Remedial Measures projects arising from Article Four (“Capacity Assessment and Hydraulic 

Modeling”) and Article Five (“Capacity Remedial Measures”), each Annual Report shall 

include: 

a. The capacity Remedial Measures identified in Appendix  E1, Appendix E2, or in the 

Capacity Remedial Measures Plan developed under Article Five (“Capacity Remedial 

Measures Plan”), for which construction was initiated in the Annual Report Year, 

including the anticipated schedules for completing those projects;  

b. The Remedial Measures projects identified in Appendix E1, Appendix E2, or in the 

Capacity Remedial Measures Plan developed under Article Five (“Capacity Remedial 

Measures Plan”), for which construction was completed in the Annual Report Year; 

and 

c. A legible map showing the annual progress of completion of capacity Remedial 

Measures by Sub-basin.  This map shall depict, by different symbols, colors or other 

demarcations: (1) those Sub-basins in which Remedial Measures were completed in 

the Annual Report Year; and (2) all of the Sub-basins in which Remedial Measures 
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were completed in all prior Years from the Date of Lodging through December 31st of 

the Year preceding the Annual Report Year.  

94. For the CMOM activities described under Section V, Article Seven (“Development of a 

Capacity, Management, Operation and Maintenance Program”) of this Consent Decree, each 

Annual Report shall document: 

a. The FOG Control Program required under Article Seven, Paragraph 37 including, but 

not limited to: 

i. Changes made in the Annual Report Year, if any, to City ordinances to 

implement the FOG Control Program in the approved CMOM Program;  

ii. List of FOG Generators operating in the Annual Report Year; 

iii. Tabulation of FOG Control Device inspections performed in the Annual 

Report Year including the dates of inspections;  

iv. Tabulation of FOG Control Program violations that occurred in the Annual 

Report Year, enforcement actions taken to resolve those violations, and 

correlations, if any, between those violations and WCTS blockages that 

occurred in the Annual Report Year due primarily to FOG build-ups; and 

v. Status report on the performance indicators selected by City to track the 

effectiveness of the FOG Control Program. 

b.  The Root Control Program activities required under Article Seven, Paragraph 39, 

including, but not limited to: 

i. Pipe Segments receiving reactive root removal in the Annual Report Year; 

79 

 

December 16, 2014 Regular Meeting 294



 
 

ii. Pipe Segments receiving proactive root control in the Annual Report Year;  

iii. A Tabulation of notifications sent to property owners regarding potential root 

intrusion into their Private Service Lines discovered in the Annual Report 

Year; and 

iv. A Tabulation of follow-ups, including enforcement actions, on notifications 

sent to property owners regarding potential root intrusion into their Private 

Service Lines discovered in prior Calendar Years. 

c. The Gravity Sewer Line Cleaning Program activities required under Article Seven, 

Paragraph 41, including, but not limited to: 

i. Total footage of Gravity Sewer Lines cleaned as part of the CMOM targeted 

cleaning program in the Annual Report Year.  Documentation shall include a 

legible WCTS map displaying the Pipe Segments where targeted cleaning was 

performed and the frequencies of cleaning; 

ii. Total footage of Small-Diameter Gravity Sewer Lines cleaned as part of the 

CMOM system-wide cleaning program in the Annual Report Year.  

Documentation shall include a legible WCTS map displaying the Pipe 

Segments cleaned as part of the CMOM system-wide cleaning program in 

Calendar Years prior to the Annual Report Year to a maximum of seven (7) 

prior Calendar Years; 

iii. A calculation of the percentage of Small-Diameter Gravity Sewer Lines 

cleaned in the Annual Reporting Year, to determine whether compliance with 
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the ten (10) percent minimum per year requirement in Subparagraph 41.b. has 

or has not been met also taking into consideration “banking”; 

iv. Total footage of Large-Diameter Gravity Sewer Lines cleaned as part of the 

CMOM system-wide cleaning program in the Annual Report Year; 

v. For the Annual Report for the Year 2018, a calculation of the percentage of 

Large Diameter Gravity Sewer Lines cleaned in the Annual Reporting Year, 

to determine whether compliance with the eight (8) miles of Large-Diameter 

Gravity Sewer Line cleaning requirement from Date of Lodging through 

December 31, 2018, in Subparagraph 41.c. has or has not been met;  

vi. For the Annual Report for the Year 2021, a calculation of the percentage of 

Large-Diameter Gravity Sewer Lines cleaned in the Annual Reporting Year, 

to determine whether compliance with the sixteen (16) miles of Large-

Diameter Gravity Sewer Line cleaning requirement from Date of Lodging 

through December 31, 2021, in Subparagraph 41.c. has or has not been met; 

and 

vii. For the Annual Report for the Year 2024, a calculation of the percentage of 

Large-Diameter Gravity Sewer Lines cleaned in the Annual Reporting Year, 

to determine whether compliance with the requirement to complete cleaning 

of all remaining miles of Large-Diameter Gravity Sewer Line from Date of 

Lodging through December 31, 2024, in Subparagraph 41.c. has or has not 

been met. 
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d. The WCTS CSSA Program activities required under Article Seven, Paragraph 43 

including, but not limited to: 

i. A Tabulation of the total feet of Gravity Sewer Lines examined via CCTV in 

the Annual Report Year as part of the CSSA Program.  Documentation shall 

include the condition ratings of the Pipe Segments examined via CCTV, based 

upon the NASSCO condition rating system (as set forth in Appendix A); the 

Remedial Measures determined to be required to achieve the Objectives of 

this Consent Decree as stated in Section II based upon those ratings; and the 

schedule for implementing those Remedial Measures; 

ii. A Tabulation of the manholes inspected in the Annual Report Year as part of 

the CSSA Program.  Documentation shall include the condition ratings of the 

manholes inspected, based upon the NASSCO condition rating system (as set 

forth in Appendix A); the Remedial Measures determined to be required to 

achieve the Objectives of this Consent Decree as stated in Section II based 

upon those ratings; and the schedule for implementing those Remedial 

Measures; and  

iii. A Tabulation of Gravity Sewer Line and manhole Remedial Measures 

identified through the CSSA Program effort that were completed in the 

Annual Report Year. 
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e. A narrative describing the Continuing Pump Station and Force Main Evaluation and 

Preventive Maintenance activities required under Article Seven, Paragraph 45 

including, but not limited to: 

i. The findings of Pump Station and Force Main evaluations conducted in the 

Annual Report Year, including condition, configuration and capacity 

deficiencies discovered; 

ii. Pump Station and Force Main Remedial Measures required to achieve the 

Objectives of this Consent Decree as stated in Section II, and the schedule for 

completing those Remedial Measures; and   

iii. A Tabulation of Pump Station and Force Main Remedial Measures identified 

through the Continuing Pump Station and Force Main evaluation effort that 

were initiated or completed in the Annual Report Year. 

f. Continuing Capacity Assurance Program activities required under Article Seven, 

Paragraph 46 including, but not limited to: 

i. The findings of Continuing Capacity Assurance activities conducted in the 

Annual Report Year, if any, including modifications to City’s Hydraulic 

Model; 

ii. The future WCTS service area population used for modeling, and the average 

and peak dry-weather flow rates associated with that population; 

iii. Additional capacity Remedial Measures required to achieve the Objectives of 

this Consent Decree as stated in Section II; and 
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iv. A Tabulation of capacity Remedial Measures identified through the 

Continuing Capacity Assurance Program efforts that were initiated or 

completed in the Annual Report Year;  

g. A Tabulation of SSOs (including Building/Private Property Backups) occurring in the 

Annual Report Year as required under Paragraph 47. including, but not limited to: 

i. The location of each SSO by street address, asset identification number or any 

other appropriate method, such as latitude and longitude; 

ii. Name of the receiving water, if any; 

iii. Date and start/stop time of the SSO.  In providing the date and start time, City 

should use the date and time when City first learned that the SSO was or 

might be occurring, and for stop time, City should use the known date and 

time (if available) or estimated date and time (if date and time not available). 

iv. Estimate of the volume (in gallons) of wastewater released.  City shall use the 

start/stop dates and times provided for Subparagraph 94.g.iii. above in 

calculating the estimate(s); 

v. Identification of the WCTS component from which the SSO was released, 

such as, but not limited to, a manhole, a Gravity Sewer Line break, a Pump 

Station wet well, and/or a Force Main break; 

vi. An explanation of the potential impact of the SSOs, if any, on public health 

and/or water quality in the receiving water body; 

vii. Cause(s) or suspected cause(s) of the SSO; 
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viii. Steps taken to respond to the SSO; 

ix. Steps taken to reduce, eliminate, and/or prevent recurrence of the SSO, 

including WCTS investigations; 

x. Copies of all SSO notifications sent to the public or other agencies or 

departments, as warranted; and  

xi. If an SSO or Private Service Line Release (“PSLR") is a Recurring SSO or 

Recurring PSLR, the following additional information shall be reported:  

1. The dates within the previous three (3) Calendar Years that 

other SSOs or PSLRs occurred at this location;  

2. The previous steps taken, if any, to reduce, eliminate, and/or 

prevent a recurrence of SSOs or PSLRs at this location; and 

3. The additional steps that City shall take to eliminate future 

SSOs or PSLRs from this location. 

 
h. IMS development completed in the Annual Report Year as required under Article 

Seven, Paragraph 50;  

i. A description of all OERP activities required under Article Seven, Paragraph 48 made 

in the Annual Report Year, if any; 

j. Copies of SOPs for operation and maintenance of the WCTS required under Article 

Seven, Paragraph 53; 

k. A Tabulation of Private Service Line Defect Remediation Program activities required 

under Article Seven, Paragraph 54, including: (1) a Tabulation, including the property 
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address, of the locations where Private Service Line defects were identified through 

CSSA activities or otherwise become known to City in the Annual Report Year; (2) a 

Tabulation of the locations, including the property address, where Private Service 

Line defect remediation was completed in the Calendar Year; and (3) a Tabulation, by 

property address, of the locations where Private Service Line defects were identified 

in prior Years, but where defect remediation has not yet been completed;  

l. A Tabulation of employee training activities required under Article Seven, Paragraph 

55 conducted in the Annual Report Year including, but not limited to: 

i. Category of Utility Department employees directly or indirectly involved in 

the operation and maintenance of the WCTS; and 

ii. Specific training received by each category of Utility Department employee in 

prior Calendar Years and received in the Annual Report Year; and 

m. A narrative of CMOM activities required under Article Seven, Paragraph 56 

regarding the WCTS spare parts Inventory Management System performed in the 

Annual Report Year. 

95. For the Supplemental Environmental Project (“SEP”) described under Section VIII and 

Appendix F of this Consent Decree, each Annual Report shall include the required information 

regarding the SEP implementation, as set forth in Section D, Subparagraph 3 of Appendix F 

(“Reporting Schedule”). 

96. Fort Smith may revise the form and format of reporting forms required to be submitted 

for CMOM Program activities without EPA’s approval, provided that there is no deletion of any 
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information required to be submitted under Section V, Article Seven (“Development of a 

Capacity, Operation, Management and Maintenance Program”).  Fort Smith shall provide sample 

copies of any revised reporting forms to EPA and ADEQ not less than sixty (60) Days prior to 

the date that Fort Smith intends to place these revised forms into general use. 

97. City shall not object to the authenticity and admissibility into evidence of any Deliverable 

prepared by the City in accordance with this Consent Decree or the information contained in said 

Deliverables in any proceeding to enforce this Consent Decree. 

XI. CERTIFICATION, APPROVAL, AND SEAL BY A PROFESSIONAL ENGINEER 

98. City shall provide a summary report and certification, approval, and seal, by a lead 

Professional Engineer licensed by the Arkansas State Board of Licensure for Professional 

Engineers and Professional Surveyors for the following Consent Decree Deliverables:  

a. Section V, Article Two – Remedial Measures Plan resulting from SSA activities 

conducted in the first Calendar Year following Date of Lodging; 

b. Section V, Article Three – Pump Station and Force Main Evaluation Report and 

Remedial Measures Plan; 

c. Section V, Article Four – Capacity Assessment Report; and 

d. Section IX – the first year Annual Report (required to document compliance activities 

in the first Annual Report Year). 

99. Each summary report prepared by a Professional Engineer shall document City’s 

activities for the relevant Deliverable listed under Paragraph 98 and shall certify whether City 

has complied with the provisions of this Consent Decree for that Deliverable.  In the summary of 
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City’s activities, the Professional Engineer shall identify those activities which were in 

compliance with provisions of this Consent Decree and those activities that were not in 

compliance, if any.  

100. The certification language for such Deliverables shall read as follows: “I certify, approve, 

and seal the following documents and all attachments thereto, in accordance with, and under 

penalty of, Arkansas State law and federal law as a licensed engineer in the State of Arkansas.” 

101. City shall bear all costs associated with the retaining of a Professional Engineer, if 

needed.  If an outside Professional Engineer is retained, City shall provide the Professional 

Engineer with access to all records, employees, Consultants and Contractors, and facilities that 

the Professional Engineer deems reasonably necessary to effectively perform its duties. 

XII. STIPULATED PENALTIES 

102. City shall be liable for stipulated penalties to the United States for violations of this 

Consent Decree, upon demand.  Stipulated penalties due and owing under this Section shall be 

paid in the manner specified in Paragraphs 118-119.  Stipulated penalties for which a demand 

has been made shall be paid unless excused under Section XIII (Force Majeure), or by the terms 

of this Section.  

103. Failure to Submit Timely and/or Complete Deliverables.  City shall pay to the United 

States stipulated penalties, as set forth below, for each day City fails to submit and/or complete 

any Deliverables required under this Consent Decree by the specified due dates or to make any 

required changes to those documents to address EPA comments within the required time frames.  

If a due date falls on a holiday or weekend, the due date shall be the following business day.  
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With the exception of the Annual Reports required under Section X (Reporting), the stipulated 

penalties for failure to meet each Deliverable submission date shall be as follows: 

 Period of Noncompliance                                Penalty per Violation per Day 

1st to 30th day      $500 

31st to 60th day      $1,250 

61st day and beyond     $2,000 

104. Regarding Annual Reports, due on March 31st of the Year following the Calendar Year in 

question, the following shall be the stipulated penalty for failing timely to submit an Annual 

Report: 

Period of Noncompliance   Penalty per Day for Delinquent Report 

1st to 30th day      $2,000 

31st to 60th day      $6,000 

61st day and beyond     $12,000 

105. If City fails timely to submit any Annual Report, the stipulated penalties for late Annual 

Reports set forth in Paragraph 104 shall apply.  If City timely submits an Annual Report, but that 

Annual Report is missing any one or more of the Deliverables required by this Consent Decree to 

appear in Annual Reports, then a stipulated penalty shall be due, on demand, for each 

Deliverable missing from that Annual Report, in accordance with the stipulated penalties first set 

forth in Paragraph 104.  

106. Failure to Meet Deadline for Completion of Remedial Requirements.  Except as 

provided in Paragraph 107 below, City shall pay to the United States stipulated penalties as set 
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forth below for each day City fails to meet a deadline for completing any of the remedial 

requirements of Section V or Appendix E1 or E2 of this Consent Decree, subject to the 

opportunity to revise the Appendix E2 dates in the Capacity Remedial Measures Plan, provided 

that none of the dates are later than twelve (12) Years from the Date of Lodging.  (See Section V, 

Article Six).  If City modifies the completion dates for any Appendix E2 projects, the revised 

dates shall be enforceable and subject to the stipulated penalties in this Paragraph 106.  The 

stipulated penalties for failure to meet each such requirement shall be as follows: 

Period of Noncompliance   Penalty per Violation per Day 

1st to 30th day      $750 

31st to 60th day     $1,500 

More than 60 days     $3,000 

107. Failing to Meet the Mileage Targets for Completing SSA Activities on Gravity 

Sewer Lines (and incorporated manholes) in accordance with Section V, Article One, 

Paragraph 10.   City shall pay to the United States stipulated penalties as set forth below for 

each day: (1) beyond three (3) Years from the Date of Lodging that it takes for City to complete 

SSAs on one hundred and fifty (150) unique miles of Gravity Sewer Lines; (2) beyond six (6) 

Years from the Date of Lodging that it takes for City to complete SSAs on three hundred (300) 

unique miles of Gravity Sewer Lines; and (3) beyond eight (8) Years from the Date of Lodging 

that it takes for City to complete SSAs on all Gravity Sewer Lines listed in the last column of 

Appendix C, all in accordance with Section V, Article One, Paragraphs 10-16, and the SSA 

Process set out in Appendix A. 
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Period of Noncompliance   Penalty per Violation per Day 

1st to 30th day      $1,000 

31st to 60th day     $2,000 

More than 60 days     $3,500 

108. SSOs that Reach Waters of the United States or Waters of the State of Arkansas.  

For each SSO that reaches Waters of the United States or Waters of the State, Fort Smith shall be 

liable to pay a stipulated penalty as follows: 

If SSO occurs in    Penalty Per Violation, Per Day 

Calendar Years 2015-2020    $500 

Calendar Years 2021-2025    $1,500 

Calendar Years 2026 and Beyond   $3,000 

Note:  If the United States has concluded that an SSO did not reach Waters of the United States, 

the United States shall consult with the State of Arkansas to determine whether such SSO 

reached Waters of the State before issuing a demand for stipulated penalties for such SSO.  If the 

State determines that such SSO reached Waters of the State, Fort Smith shall be liable for 

stipulated penalties pursuant to this Paragraph 108 of this Consent Decree.  SSOs that do not 

reach Waters of the United States or Waters of the State shall be subject to Paragraph 109 of this 

Consent Decree. 

109. SSOs that Do Not Reach Waters of the United States or Waters of the State of 

Arkansas.   For each SSO that does not reach either waters of the United States or Waters of the 

State of Arkansas, Fort Smith shall be liable to pay a stipulated penalty as follows: 

91 

 

December 16, 2014 Regular Meeting 306



 
 

If SSO occurs in    Penalty Per Violation, Per Day 

Calendar Years 2015-2020    $350 

Calendar Years 2021-2025    $750 

Calendar Years 2026 and Beyond             $1,500 

110. Failure to Timely and/or Completely Report SSOs.  City shall pay the following 

stipulated penalty for failing to timely and/or completely report an SSO in accordance with 

Paragraph 47. 

 Penalty Per SSO     $2,000 

111. Exceeding Effluent Limitations Set in City’s NPDES Permits for the P Street 

WWTP and/or the Massard WWTP.  City shall pay the following stipulated penalty for 

exceeding an effluent limit in its NPDES Permit for the P Street WWTP and/or the Massard 

WWTP, as set forth in the permits in effect at the Date of Lodging: 

 Weekly Effluent Limits  Penalty per Violation per Week $1,000 

 Monthly Effluent Limits  Penalty per Violation per Month $1,000 

Note:  Each effluent limit for each parameter is counted as a separate violation, such that the 

monthly effluent for milligrams per liter of suspended solids, and monthly effluent for pounds 

per day of suspended solids are counted as two effluent limits.  Likewise, the weekly effluent 

limit in pounds per day of CBOD5, and the monthly effluent limit in pounds per day of CBOD5 

are counted as two separate effluent limits, and so forth. 
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112. Failure to Timely Meet SEP Requirements.  City shall pay the following stipulated 

penalty for failure to timely meet SEP requirements as set forth in Section VIII and Appendix F: 

Period of Noncompliance   Penalty Per Violation, Per Day 

1st to 30th day      $500 

31st to 60th day     $1,000 

More than 60 days     $2,000 

113. Delay in Payment of Civil Penalty.   Fort Smith shall pay to the United States $1,000 

per day for each Day that it is late in paying the civil penalty required by Section VII of this 

Decree. 

114. For any other violations of this Consent Decree not set forth in the preceding paragraphs 

of this Section XII, the stipulated penalty shall be $300 per day, per violation.  

115. Stipulated penalties under this Section shall begin to accrue on the day after performance 

is due or on the day a violation occurs, whichever is applicable, and shall continue to accrue until 

performance is satisfactorily completed or until the violation ceases.  Stipulated penalties shall 

accrue simultaneously for separate violations of this Consent Decree.  Subject to Paragraph 117, 

City shall pay any stipulated penalty within thirty (30) Days of receiving a written demand from 

the United States. 

116. The United States may, in the unreviewable exercise of its discretion, reduce or waive 

stipulated penalties otherwise due it under this Consent Decree. 
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117. Stipulated penalties shall continue to accrue during any Dispute Resolution, with Interest 

on accrued penalties payable and calculated at the rate established by the Secretary of the 

Treasury, pursuant to 28 U.S.C. § 1961, but need not be paid until the following:  

a. If the dispute is resolved by agreement or by a decision of EPA that is not appealed to 

the Court, City shall pay accrued penalties determined to be owing, together with 

Interest, to the United States within thirty (30) Days of the effective date of the 

agreement or the receipt of EPA’s/State’s written decision or order; 

b. If the dispute is appealed to the Court and the United States prevails in whole or in 

part, City shall pay all accrued penalties determined by the Court to be owing, 

together with interest, within sixty (60) Days of receiving the Court’s decision or 

order, except as provided in Subparagraph 117.c.; and 

c. If any Party appeals the District Court’s decision, City shall pay all accrued penalties 

determined to be owing, together with Interest, within fifteen (15) Days of receiving 

the final non-appealable appellate court decision.  

118. Stipulated penalties owing to the United States shall, as directed by the United States, be 

paid by EFT in the amount due payable to the “U.S. Department of Justice,” referencing DOJ 

No. 90-5-1-1-08677 and United States Attorney’s Office file number [_______], and delivered to 

the office of the United States Attorney, Western District of Arkansas. 

119. If City fails to pay stipulated penalties according to the terms of this Consent Decree, 

City shall be liable for Interest on such penalties, as provided for in 28 U.S.C. § 1961, accruing 

as of the date payment became due. 
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120. Subject to the provisions of Section XVIII of this Consent Decree (“Effect of 

Settlement/Reservation of Rights”), the stipulated penalties provided for in this Consent Decree 

shall be in addition to any other rights, remedies, or sanctions available to the United States for 

City’s violation of this Consent Decree or applicable law.  Where a violation of this Consent 

Decree is also a violation of the Act, regulations promulgated under the Act or the Permits, City 

shall be allowed a credit, for any stipulated penalties paid, against any statutory penalties 

imposed for such violation. 

XIII. FORCE MAJEURE 

121. “Force Majeure,” for purposes of this Consent Decree, is defined as any event arising 

from causes beyond the control of City, its Contractors, Consultants or any entity controlled by 

City that delays or prevents the performance of any obligation under this Consent Decree despite 

City’s best efforts to fulfill the obligation.  “Best efforts” include using best efforts to anticipate 

any potential force majeure event and to address the effects of any such event (a) as it is 

occurring and (b) after it has occurred, such that the delay is minimized to the greatest extent 

possible.  “Force Majeure” does not include City’s financial inability to perform any obligation 

under this Consent Decree. 

122. City shall provide notice to the United States and to the State orally or by electronic or 

facsimile transmission as soon as possible, but not later than five (5) business days after the time 

City first knew of, or by the exercise of best efforts, should have known of, a claimed force 

majeure event.  City shall also provide written notice, as provided in Section XX of this Consent 

Decree (“Notices”), within fourteen (14) days of the time City first knew of, or by the exercise of 
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best efforts, should have known of, the event.  The notice shall state the reason(s) for the delay, 

its anticipated duration, City’s past and proposed actions to prevent or minimize any delay, a 

schedule for carrying out those actions, and City’s rationale for attributing any delay to a force 

majeure event.  Failure to give such notice shall preclude City from asserting any claim of force 

majeure.  City shall be deemed to know of any circumstance of which City, its Consultants, 

Contractors, or any entity controlled by City knew or, through best efforts, should have known. 

123. If the United States after consultation with the State, agrees that a force majeure event has 

occurred, then it may agree to extend the time for City to perform the affected requirements for 

the time necessary to complete those obligations.  An extension of time to perform the 

obligations affected by a force majeure event shall not, by itself, extend the time to perform any 

other obligation. 

124. If the United States, after consultation with the State, does not agree that a force majeure 

event has occurred or will occur, or does not agree to the extension of time sought by City, the 

United States’ position shall be binding, unless City invokes Dispute Resolution under Section 

XIV of this Consent Decree.  In any such dispute, City bears the burden of proving, by a 

preponderance of the evidence, that each claimed force majeure event is a force majeure event; 

that City gave the notice required by Paragraph 122; that the force majeure event caused any 

delay City claims was attributable to that event; and that City exercised best efforts to prevent or 

minimize any delay caused by the event. 
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XIV. DISPUTE RESOLUTION 

125. Unless otherwise expressly provided for in this Consent Decree, the dispute resolution 

procedures of this Section shall be the exclusive mechanism to resolve disputes arising under or 

with respect to this Consent Decree.  However, such procedures shall not apply to actions by the 

United States or the State to enforce obligations of City that have not been disputed in 

accordance with this Section. 

126. Informal Dispute Resolution.  Any dispute which arises under or with respect to this 

Consent Decree shall first be the subject of good-faith informal negotiations between the parties 

to the dispute.  The goal of the informal negotiations shall be to resolve the dispute without 

further proceedings.  The period for informal negotiations shall not exceed thirty (30) days from 

the time the dispute arises, unless: (1) the United States, after consultation with the State, in its 

sole discretion, determines that a shorter period shall be allowed due to an immediate threat to 

the environment, or (2) all parties to the dispute agree in writing to an extension.  The dispute 

shall be considered to have arisen when City sends the United States and the State a written 

“Notice of Dispute.”  The Notice of Dispute shall contain a concise statement of the issue or 

issues in dispute.  If informal negotiations result in an agreement between the parties to the 

dispute, then those parties shall state the agreement in a single document in writing.  If informal 

negotiations do not result in an agreement between the parties to the dispute, then the United 

States, after consultation with the State, shall provide to City in writing an opinion on the 

disputed issue or issues. 
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127. Formal Dispute Resolution.  City shall invoke formal dispute resolution procedures 

within thirty (30) Days after issuance and receipt of the United States written opinion on the 

dispute by serving on the United States and the State a written “Statement of Position” regarding 

the matter in dispute.  City’s Statement of Position shall include, but need not be limited to, any 

factual data, analysis, or opinion supporting its position and any supporting documentation on 

which it relies. 

128. The United States, after consultation with the State, shall serve its Statement of Position 

within thirty (30) Days after receipt of City’s Statement of Position.  The United States’ 

Statement of Position shall include, but need not be limited to, any factual data, analysis, or 

opinion supporting that position and any supporting documentation relied upon by the United 

States.  The United States’ Statement of Position shall be binding on City unless City files a 

motion for judicial review of the dispute in accordance with Paragraph 129. 

129. Judicial Dispute Resolution.  City may seek judicial review of the dispute by filing with 

the Court and serving on the United States and the State, in accordance with Section XX 

(“Notices”) of this Consent Decree, a motion requesting judicial resolution of the dispute 

(“Judicial Dispute Resolution”).  The motion must be filed within twenty (20) Business Days of 

receipt of the United States’ Statement of Position pursuant to Paragraph 128.  The motion shall 

contain a written statement of City’s position on the matter in dispute, including any supporting 

factual data, analysis, opinion, or documentation, and shall set forth the relief requested and any 

schedule within which the dispute must be resolved for orderly implementation of the Consent 

Decree.  
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130. The United States, after consultation with the State, shall respond to City’s motion within 

the time period allowed by the Local Rules of this Court.  City may file a reply memorandum, to 

the extent permitted by the Local Rules. 

131. Standard of Review 

a. Except as otherwise provided in this Consent Decree, in any dispute brought under 

Paragraph 127(“Formal Dispute Resolution”) City shall have the burden of 

demonstrating, based on the administrative record, that its position complies with this 

Consent Decree and better furthers the Objectives of the Consent Decree; and 

b. With regard to Judicial Dispute Resolution, the Parties reserve their rights to argue 

regarding the applicable standard of review to be followed by the court. 

132. The invocation of dispute resolution procedures under this Section shall not, by itself, 

extend, postpone, or affect in any way any obligation of City under this Consent Decree, unless 

and until final resolution of the dispute so provides.  Stipulated penalties with respect to the 

disputed matter shall continue to accrue from the first day of noncompliance, but payment shall 

be stayed pending resolution of the dispute as provided in Section XII, Paragraph 117.  If City 

does not prevail on the disputed issue, stipulated penalties shall be assessed and paid as provided 

in Section XII (“Stipulated Penalties”) 

XV. INFORMATION COLLECTION AND RETENTION 

133. The United States, the State, and their representatives, including attorneys, Contractors, 

and Consultants, shall have the right of entry to the POTWs and any part of the WCTS covered 

by this Consent Decree, at all reasonable times, upon presentation of credentials to: 
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a. Monitor the progress of activities required under this Consent Decree; 

b. Verify any data or information submitted to the United States or the State in 

accordance with the terms of this Consent Decree; 

c. Obtain samples and, upon request, splits of any samples taken by City or its 

representative, Contractors, or Consultants; and 

d. Assess City’s compliance with this Consent Decree. 

 
134. Upon request, the City shall allow split or duplicate samples to be taken by EPA and the 

State or their authorized representatives.  Upon request, EPA and the State shall allow City to 

take split or duplicate samples of any samples they take. 

135. Until five (5) years after the termination of this Consent Decree, City shall retain, and 

shall instruct its Consultants, Contractors and agents to preserve, all non-identical copies of all 

records and documents (including records or documents in electronic form) now in its or its 

Consultants’, Contractors’ or agents’ possession or control, or that come into its or its 

Consultants, Contractors’ or agents’ possession or control, and that relate in any manner to City’s 

performance of its obligations under this Consent Decree.  This record retention requirement 

shall apply regardless of any document-retention policy to the contrary. 

136. At the conclusion of the document-retention period provided in Paragraph 135, City shall 

notify the United States and the State at least ninety (90) days prior to the destruction of any 

records or documents subject to the requirements Paragraph 135, and, upon request by the United 

States or the State, City shall deliver any such records or documents to EPA or the State.  City 

may assert that certain documents, records, or other information is privileged under the attorney-
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client privilege or any other privilege recognized by federal law.  If City asserts such a privilege, 

it shall provide the following: (1) the title of the document, record, or information; (2) the date of 

the document, record, or information; (3) the name and title of the author of the document, 

record, or information; (4) the name and title of each addressee and recipient; (5) a description of 

the subject of the document, record, or information; and (6) the privilege asserted by City.  

However, no documents, reports, or other information created or generated pursuant to the 

requirements of this Consent Decree shall be withheld on the grounds that they are privileged. 

137. This Consent Decree in no way limits or affects any right of entry and inspection, or any 

right to obtain information, held by the United States or the State, pursuant to applicable federal 

or state laws, regulations, or permits. 

XVI. FAILURE OF COMPLIANCE 

138. The United States and the State do not, by consent to the entry of this Consent Decree, 

warrant or aver in any manner that City’s compliance with any aspect of this Consent Decree 

will result in compliance with provisions of the Act, regulations enacted pursuant to the Act, or 

applicable state laws and regulations.  Notwithstanding the United States’ or the State’s review 

and approval of any documents submitted to it by City pursuant to this Consent Decree, City 

shall remain solely responsible for compliance with the terms of the Act and this Consent 

Decree.  Application for construction grants, State Revolving Loan Funds, or any other grants or 

loans, or other delays caused by inadequate facility planning or plans and specifications on the 

part of City shall not be cause for extension of any required compliance date in this Consent 

Decree. 
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XVII. CERTIFICATION 

139. Except for the Deliverables listed in Section XI (“Certification, Approval and Seal by 

Professional Engineer”) which are subject to that Section XI, in all other Deliverables, notices, 

documents or reports submitted to the United States and/or the State pursuant to this Consent 

Decree, Fort Smith shall, by a Fort Smith senior management official, sign and certify such 

Deliverables, notices, documents or reports as follows:  

 
“I certify under penalty of law that this document and all attachments were prepared 

under my direction or supervision in accordance with a system designed to assure that 

qualified personnel properly gather and evaluate the information submitted.  Based on my 

inquiry of the person or persons who manage the system, or those persons directly 

responsible for gathering the information, the information is, to the best of my knowledge 

and belief, true, accurate, and complete.  I am aware that there are significant penalties 

for submitting false information, including the possibility of fine and imprisonment for 

knowing violations.” 

 
This certification requirement does not apply to emergency or similar notifications where 

compliance would be impractical. 

140. City shall not object to the authenticity and admissibility into evidence of any Deliverable 

prepared by City in accordance with this Consent Decree, or the information contained in said 

Deliverables, in any proceeding to enforce this Consent Decree. 

XVIII. EFFECT OF SETTLEMENT/RESERVATION OF RIGHTS 

141. This Consent Decree resolves the civil claims of the United States and the State of 

Arkansas, against City for violations of the P Street Permit, Massard Permit, and Section 301 of 
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the Act, 33 U.S.C. § 1311, as alleged in the Complaint filed in this action, through the Date of 

Lodging. 

142. This Consent Decree supersedes all previously issued CWA administrative orders issued 

by EPA to City. 

143. City does not admit liability arising out of the transactions or occurrences alleged in the 

Complaint and reserves all rights regarding factual and legal contentions therein except in an 

action to enforce this Consent Decree by a Party.   

144. This Consent Decree is not a permit, or a modification of any permit, under any federal, 

state, or local laws or regulations.  City is responsible for achieving and maintaining complete 

compliance with all applicable federal, state, and local laws, regulations, and permits; and City’s 

compliance with this Consent Decree shall be no defense to any action commenced pursuant to 

said laws, regulations, or permits.  Plaintiffs do not, by their consent to the entry of this Consent 

Decree, warrant or aver in any manner that City’s compliance with any aspect of this Consent 

Decree will result in compliance with provisions of the Act, regulations, the NPDES Permits, or 

state law. 

145. This Consent Decree does not limit or affect the rights of City or of the United States or 

State against any third parties, not party to this Consent Decree, nor does it limit the rights of 

third parties, not party to this Consent Decree, against City, except as otherwise provided by law. 

146. This Consent Decree shall not be construed to create rights in, or grant any cause of 

action to, any third-party not party to this Consent Decree. 

103 

 

December 16, 2014 Regular Meeting 318



 
 
147. Nothing in this Consent Decree limits the rights or defenses available under Section 

309(e) of the CWA, 33 U.S.C. § 1319(e), in the event that the laws of the State prevent Fort 

Smith from raising the revenue needed to comply with this Decree. 

XIX. COSTS 

148. The Parties shall each bear their own costs of litigation of this action, including attorneys’ 

fees, except that Plaintiffs shall be entitled to collect the costs (including attorney’s fees) 

incurred in any action necessary to collect any portion of the civil penalties or stipulated 

penalties due but not paid by City. 

XX. NOTICES 

149. Unless otherwise specified herein, whenever notifications, submissions, or 

communications are required by this Consent Decree, they shall be made in writing and 

addressed as follows: 

To the United States: 
 

Chief, Environmental Enforcement Section 
Environment and Natural Resources Division 
U.S. Department of Justice 
Box 7611 Ben Franklin Station 
Washington, D.C.  20044-7611 
Re: DOJ No. 90-5-1-1-08677 
 
and 
 
Director, Compliance Assurance and Enforcement Division 
U.S. Environmental Protection Agency 
Region VI 
1445 Ross Avenue 
Mail Code (6EN)  
Dallas, Texas 75202 
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and 
 
Deputy Regional Counsel, Enforcement 
U.S. Environmental Protection Agency 
Region VI 
1445 Ross Avenue 
Dallas, Texas 75202 

 
To the State of Arkansas: 
 

Arkansas Attorney General’s Office 
323 Center Street, Suite 200 
Little Rock, AR 72201 

 
To the ADEQ: 
 

Director 
Arkansas Department of Environmental Quality 
5301 Northshore Drive 
North Little Rock, AR  72118-5317 

 
To the City: 
 

City Administrator   
City of Fort Smith 
P.O. Box 1908 
Fort Smith, AR  72902-1908 
 
Daily & Woods, P.L.L.C. 
58 South 6th Street 
P.O. Box 1446 
Fort Smith, AR  72902-1446 
 
Director of Utilities  
City of Fort Smith 
3900 Kelley Highway 
Fort Smith, AR  72904 
 

150. Any party may, by providing written notice pursuant to this Section to the other Parties, 

change its designated notice recipient or address listed herein. 
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151. Notices submitted pursuant to this Section shall be deemed effective upon mailing, unless 

otherwise provided in this Consent Decree or by mutual agreement of the Parties in writing. 

 

XXI. EFFECTIVE DATE 

152. The Effective Date of this Consent Decree shall be the date upon which this Consent 

Decree is entered by the Court. 

XXII. RETENTION OF JURISDICTION 

153. The Court shall retain jurisdiction of this case until termination of this Consent Decree, 

for the purpose of enabling any of the Parties to apply to the Court for such further order, 

direction, or relief as may be necessary or appropriate for the construction or modification of this 

Consent Decree, or to effectuate or enforce compliance with its terms, or to resolve disputes in 

accordance with Section XIV of this Decree (“Dispute Resolution”). 

XXIII. MODIFICATION 

154. This Consent Decree, including Appendices, constitutes the entire agreement of the 

Parties and shall not be modified by any prior oral or written agreement, representation or 

understanding.  This Consent Decree may not be materially amended or modified except by 

written agreement of the United States, the State of Arkansas and the City of Fort Smith, and 

approval of this Court, after notice and motion to all Parties.  Any material modification of this 

Consent Decree shall be effective upon approval of the Court.  Non-material modifications 

which do not significantly alter the requirements of this Consent Decree may be made in writing 
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by mutual agreement of the United States, the State of Arkansas, and City, and shall be effective 

upon service. 

155. Any disputes, with the exception of disputes regarding the materiality of a modification, 

among the United States, the State and Fort Smith concerning modifications of this Consent 

Decree shall be resolved under Section XIV (“Dispute Resolution”) of this Consent Decree, and 

the Party seeking modification bears the burden of demonstrating that it is entitled to the 

requested modification in accordance with Federal Rule of Civil Procedure 60(b). 

156. Following the filing of any motion under Rule 60(b) seeking a material change to this 

Consent Decree, Stipulated Penalties shall accrue due to Fort Smith’s failure, if any, to continue 

performance of obligations under this Consent Decree that are necessarily the subject of the Rule 

60(b) motion; provided, however, that such penalties need not be paid if the Court resolves the 

motion in Fort Smith’s favor.  Fort Smith shall comply with the Consent Decree as modified. 

XXIV. TERMINATION  

157. This Consent Decree may be terminated when the United States, after consultation with 

the State, determines that City has completed performance of its compliance requirements under 

Section V of this Consent Decree, has thereafter maintained satisfactory compliance with this 

Consent Decree and its NPDES permits, and has paid the civil penalty under Section VII, and 

any accrued stipulated penalties as required under Section XII of this Consent Decree not waived 

or reduced by the United States.  City may serve on the United States a request for Termination, 

certifying that City has satisfied those requirements, together with all necessary supporting 

documentation (“Request for Termination”). 
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158. Following receipt by the United States and the State of City’s Request for Termination, 

the Parties shall confer informally concerning the request and any disagreement that they may 

have as to whether City has complied with the requirements for termination of this Consent 

Decree.  If the United States, after consultation with the State, agrees that the Decree may be 

terminated, the United States and Fort Smith shall submit, for the Court’s approval, a joint 

stipulation terminating the Decree. 

159. If the United States, after consultation with the State, does not agree that the Decree may 

be terminated, Fort Smith may invoke Dispute Resolution under Section XIV of this Decree.  

However, Fort Smith shall not seek Dispute Resolution of any dispute regarding termination 

under of the Dispute Resolution Section, until one hundred and twenty (120) Days after service 

of its Request for Termination. 

XXV. CONTINGENT LIABILITY OF THE STATE OF ARKANSAS 

160. Pursuant to Section 309(e) of the Act, 33 U.S.C. § 1319(e), the United States specifically 

reserves its claims against the State of Arkansas, and the State of Arkansas reserves any and all 

defenses. 

XXVI. PUBLIC PARTICIPATION 

161. This Consent Decree shall be lodged with the Court for a period of not less than thirty 

(30) days for public notice and comment in accordance with 28 C.F.R. § 50.7.  The United States 

reserves the right to withdraw or withhold its consent if the comments regarding the Consent 

Decree disclose facts or considerations indicating that the Consent Decree is inappropriate, 
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improper, or inadequate.  City consents to entry of this Consent Decree, as lodged, without 

further notice. 

XXVII. SIGNATORIES/SERVICE 

162. Each undersigned representative of the City, the State of Arkansas, acting ex relation 

through the ADEQ, and the Assistant Attorney General for the Environment and Natural 

Resources Division of the Department of Justice, certifies that he or she is fully authorized to 

enter into the terms and conditions of this Consent Decree and to execute and legally bind the 

Party he or she represents to this document. 

163. This Consent Decree may be signed in counterparts, and such counterpart signature pages 

shall be given full force and effect. 

164. City  hereby agrees not to withdraw from or oppose entry of this Consent Decree by the 

Court or to challenge any provision of the Decree, unless one or more Plaintiffs has notified City 

in writing that it no longer supports entry of the Decree. 

165. City hereby agrees to accept service of process by mail with respect to all matters arising 

under or relating to this Consent Decree and to waive the formal service requirements set forth in 

Rule 4 of the Federal Rules of Civil Procedure and any applicable Local Rules of this Court 

including, but not limited to, service of a summons. 

XXVIII. INTEGRATION/APPENDICES 

166. This Consent Decree constitutes the final, complete, and exclusive agreement and 

understanding among the Parties with respect to the settlement embodied in the Decree and 

supersedes all prior agreements and understandings, whether oral or written.  No other document, 
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nor any representation, inducement, agreement, understanding, or promise, constitutes any part 

of this Decree or the settlement it represents, nor shall it be used in construing the terms of this 

Decree. 

167. The following Appendices are attached to and incorporated into this Consent Decree: 

 Appendix A - The Sanitary Sewer Assessment (“SSA”) Process 

 Appendix B -   Pump Station/ Force Main Evaluations  

 Appendix C - Sewer System Assessment (“SSA”) Status 

 Appendix D - Remediation Determination Process 

 Appendix E1 - Previously Identified Capacity-Related Remedial Measures  

 Projects Already Budgeted 

 Appendix E2 - Other Previously Identified Capacity-Related Remedial  

 Measures Projects  

 Appendix F - Supplemental Environmental Project – Private Service Line 

 Program 

  Appendix G – Fort Smith Consent Decree Deliverables and Associated 

  Work Requirements 

168. Any conflict between the language in the body of the Consent Decree and the language in 

an appendix should be resolved in favor of the language in the body of the Decree. 
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XXIX. FINAL JUDGMENT 

169. Upon approval and entry of this Consent Decree by the Court, this Consent Decree shall 

constitute a final judgment between the United States, the State of Arkansas, acting ex relation 

through the ADEQ, and the City.  The Court finds that there is no just reason for delay and 

therefore enters this judgment as a final judgment under Fed. R. Civ. P. 54 and 58. 

 

______________________________________ 
 

United States District Court Judge 
for the Western District of Arkansas 
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WE HEREBY CONSENT to the entry of this Consent Decree, subject to the public notice and 
comment provisions of 28 C.F.R. § 50.7:     
 
FOR THE UNITED STATES OF AMERICA: 
 
 
 
                                       _________________________  
Date     SAM HIRSCH 

Acting Assistant Attorney General 
Environment and Natural Resources Division 
United States Department of Justice 

                                                            
      
 
                                                    _________________________                                                 
Date     LISA A. CHERUP 
     Trial Attorney 
     Environmental Enforcement Section 
     Environment and Natural Resources Division 
     United States Department of Justice 
     P.O. Box 7611 Ben Franklin Station 
     Washington, D.C.  20044-7611 
     Telephone (202) 514-2802 
     Lisa.Cherup@usdoj.gov 
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WE HEREBY CONSENT to the entry of this Consent Decree, subject to the public notice and 
comment provisions of 28 C.F.R. § 50.7:     
 
FOR PLAINTIFF THE UNITED STATES ENVIRONMENTAL PROTECTION AGENCY: 
 
 
 
 
                                             _________________________                                                             
Date     JOHN BLEVINS 
     Division Director  
     Compliance Assurance and Enforcement Division 
     U.S. Environmental Protection Agency, Region VI 

1445 Ross Avenue, Suite 1200 
Dallas, Texas 75202-2733 

 
 
 
                                             _________________________                                                             
Date     SUZANNE MURRAY 
     REGIONAL COUNSEL 
     U.S. Environmental Protection Agency, Region VI 

1445 Ross Avenue, Suite 1200 
Dallas, Texas 75202-2733 

 
 
 
                                                           _________________________                                                 
Date     DAVID GILLESPIE 

Assistant Regional Counsel 
U.S. Environmental Protection Agency, Region VI 
1445 Ross Avenue, Suite 1200 
Dallas, Texas 75202-2733 
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WE HEREBY CONSENT to the entry of this Consent Decree, subject to the public notice and 
comment provisions of 28 C.F.R. § 50.7:    
 
 
 
 
__________________  ___________________________________ 
Date     CYNTHIA GILES, Assistant Administrator  

Office of Enforcement and Compliance Assurance 
U.S. Environmental Protection Agency  

     1200 Pennsylvania Ave., N.W.  
     Washington, D.C. 20460 
 
 
 
           
____________________  ___________________________________ 
Date     MARK POLLINS 
     Division Director 
     Water Enforcement Division 
     Office of Civil Enforcement 
      Office of Enforcement and Compliance Assurance 
     U.S. Environmental Protection Agency  
     1200 Pennsylvania Ave., N.W.  
     Washington, D.C. 20460 
 
 
 
 
_____________________  ___________________________________ 
Date     JOANNA CITRON DAY 
     Water Enforcement Division 
     Office of Civil Enforcement 
      Office of Enforcement and Compliance Assurance 
     U.S.  Environmental Protection Agency 
     1200 Pennsylvania Ave., NW (2243A) 
     Washington, DC 20460 
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WE HEREBY CONSENT to the entry of this Consent Decree, subject to the public notice and 
comment provisions of 28 C.F.R. § 50.7:     
 
FOR THE STATE OF ARKANSAS: 
 
 
 
____________________  _____________________________ 
DATE:     DUSTIN McDANIEL 
     Attorney General of Arkansas 
 
 
 
 
                                         ____________________________ 
DATE:     JAMIE EWING 

Assistant Attorney General 
323 Center Street, Suite 200 
Little Rock, Arkansas 72201 
Telephone (501) 682-5310 
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FOR DEFENDANT CITY OF FORT SMITH, ARKANSAS 
 
 
 

 

 
___________________  ___________________________________ 
Date     RAY GOSACK 

City Administrator 
City of Fort Smith 
623 Garrison Avenue, Suite  
P.O. Box 1908 
Fort Smith, AR 72902 
 
 

 
 
 
___________________  ___________________________________ 
Date     JERRY L. CANFIELD 

City Attorney 
Daily & Woods, P.L.L.C. 
58 South 6th Street 
P.O. Box 1446 

    Fort Smith, AR 72902 
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APPENDIX A 
Sanitary Sewer Assessment (“SSA”) Process 

Page 1 of 4 
 

Flow Monitoring 

Night Flow Isolation 
 

Manhole Inspections 
(All manholes in study area) 

Visual Pipe Inspection 

Plastic Pipe 
(1995 or newer installation) 

Smoke Testing 
(All Pipe Segments in study area less 

than 24” in diameter) 

Dye Testing 

CCTV 

Public Defects 
Observed  

No Public Defects 
Observed  

Basins with excessive infiltration 
rates exceeding 5,000 gpd/idm 

 
No Public Defects 

Observed  

 
CMOM 

See Page 2 
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APPENDIX A 
Sanitary Sewer Assessment (“SSA”) Process 
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Review All Pipe Segment and Manhole 

Inspection Data 

 
Perform Pipe Segment and Manhole 

Condition Assessment 

 
Prepare Condition Assessment Report 
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APPENDIX A 
Sanitary Sewer Assessment (“SSA”) Process 

Page 3 of 4 
 

 

Plan, Schedule, and Conduct Sanitary System Assessments 
Small Diameter Gravity Sewer Mains 

(Less than 24” diameter) 
Large Diameter Gravity Sewer Mains

(Equal to or greater than 24” diameter) 
Manholes 

Select Inspection Methods 
– CCTV (all non-plastic pipe, plastic pipe older 

than 1995, and newer plastic pipe having 
defects revealed by other investigations) 

– Visual inspection methods may include: 
 Visual Pipe Segment inspection from full 

descent entry by trained field personnel 
– Smoke testing 

 Including concurrent visual inspection of 
buildings from the public ROW to attempt 
to ascertain the presence of downspouts 
and other private property storm drains 

– Dye testing 
– Other techniques (such as new technologies or 

methods that become available as preapproved 
by EPA) 

– All other investigations the City deems 
necessary to locate sources of I/I that could 
cause or contribute to SSOs and/or condition 
defects in WCTS 

Prioritize pipes for inspection using these criteria: 
 

– The occurrence of dry-weather and wet-
weather SSOs; 

– The nature and extent of customer complaints; 
– Previous and current flow monitoring studies; 
– Location of SSOs in low-income census tract 

areas; 
– The causes and applicable methods of 

eliminating SSOs;  
– Remedial Measures already undertaken or 

scheduled for implementation; 
– Field crew work orders; and, 
– Other relevant information 
–  

Schedule and conduct inspection activities 
– Generally, schedule CCTV after visual Pipe 

Segment and smoke testing inspection activities 
are complete. 

Inspection Methods 
– CCTV, sonar, 360 degree video, laser 

imaging, physical entry 
– Other techniques (such as new 

technologies or methods that become 
available as preapproved by EPA)  

– All other investigations the City deems 
necessary to locate sources of I/I that 
could cause or contribute SSOs and/or 
condition defects in WCTS 

 
Select and prioritize pipes for inspection 
using these criteria: 

– The occurrence of dry-weather and 
wet-weather SSOs; 

– The nature and extent of customer 
complaints; 

– Previous and current flow monitoring 
studies; 

– Location of SSOs in low-income 
census tract areas; 

– The causes and applicable methods of 
eliminating SSOs;  

– Remedial Measures already 
undertaken or scheduled for 
implementation; 

– Field crew work orders; and, 
– Other relevant information 

 
Schedule and conduct inspection activities 
 

Inspection Methods 
– Full descent inspection 

with visual pipe 
inspection performed at 
same time. 

– Other techniques (such 
as new technologies or 
methods that become 
available as 
preapproved by EPA) 
 

Schedule and conduct 
inspection activities 

– Generally manhole 
inspections are 
performed throughout 
the time frame to study a 
selected basin.  

 
 
 

 Gravity Sewer Line Condition Assessment  
Perform condition assessment based on these guidelines: 

– Prioritize the review of inspection data based on the severity of findings.   
– Record defects utilizing PACP coding. 
– Categorize assets based on the following table: 

Category Example Structural Conditions for Each Category Likely Outcome 

Grade 5 
Pipe segment has failed or will likely fail within the next five years.  Pipe segment requires 
immediate attention. 

Remedial Design 

Grade 4 

Pipe segment has severe defects with the risk of failure within the next five to ten years. Remedial Design 

Grade 3 

Pipe segment has moderate defects.  Deterioration may continue, but not for 10 to 20 
years. 

Add into CMOM program 

Grade 2 

Pipe segment has minor defects.  Pipe is unlikely to fail for at least 20 years Add into CMOM program 
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Grade 1 
Pipe segment has minor defects.  Failure is unlikely in the foreseeable future. Add into CMOM program 

 
 
Perform condition assessment on inspection data and consider appropriate criteria which shall include factors such as the following: 

– Type and severity of structural defects 
– Historical operation and maintenance data:  Overflows, inspections, cleaning findings, cleaning frequency, previous remediation, 

customer complaints, and other unique circumstances for each individual asset 
– Site conditions:  Access for maintenance and construction, depth, soil type, environmental sensitivity, surface restoration 

requirements, and other unique circumstances for each individual asset 
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APPENDIX A 
Sanitary Sewer Assessment (“SSA”) Process 

Page 4 of 4 
 
 
 

Manhole Condition Assessment 
Perform condition assessment based on these guidelines: 

– Prioritize the review of inspection data based on the severity of findings.  
– Record Inflow/Infiltration defects, such as pick hole covers, frame seal leaks, infiltration runners, etc and assign estimated values of 

I/I for each Manhole. Each Manhole which is observed to have I/I defects are added to a remedial design project. 
– Record MACP structural condition ratings for each component of the Manhole (cover and frame, frame adjustment, corbel, wall, 

bench, and trough) based on scoring conditions of 1 thru 5.  Each Manhole component score is added and averaged.  Any Manhole 
which has any component of 4 or 5, or whose average is above 4 is added to remedial list. 

– Categorize assets based on the following table: 
Category Example Structural Conditions for Each Category Likely Outcome 

Grade 5 
Failure has already occurred or is likely to occur. Remedial Design 

Grade 4 
Cracks, deterioration, visible deformities observed.  Remedial Design 

Grade 3 
Moderate corrosion observed and/or moderate surface damage to material. Add into CMOM program 

Grade 2 
Moderate material degradation noticed, however no visible structural defects. Add into CMOM program 

Grade 1 
New manhole with no defect observed. Add into CMOM program 

 
Perform condition assessment on inspection data and consider appropriate criteria which shall include factors such as the following: 

– Type and severity of structural defects 
– Historical operation and maintenance data:  Overflows, inspections, cleaning findings, cleaning frequency, previous remediation, 

customer complaints, and other unique circumstances for each individual asset 
– Site conditions: Access for maintenance and construction, depth, soil type, environmental sensitivity, surface restoration 

requirements, and other unique circumstances for each individual asset 
 

December 16, 2014 Regular Meeting 336



APPENDIX B 

Pump Station / Force Main Evaluations 
 

 
Pump Stations 

 The City has designed and constructed improvements to replace five (5) of the seven (7) major 

Pump Stations serving the WCTS.  Of these major Pump Stations, the City has completed construction of 

Pump Station 1 (P Street), Pump Station 3 (Massard), and Pump Station 4 (Sunnymede), and is currently 

constructing Pump Station 2 (Mill Creek) and Pump Station 13 (Zero Street).  The City has scheduled 

design and construction of improvements to Pump Station 5 (Walnut) and Pump Station 6 (Riverfront) as 

listed in Appendix E2 of this Consent Decree. 

 In addition, the City replaced Pump Station 19 (Candlestick) in 2001 and completed replacement 

of the Force Main serving Pump Station 19 in 2014.  The City eliminated Pump Station 7 and Pump 

Station 14 with the construction of Pump Station 10 (Plum) in 2012.  The City is currently designing new 

Pump Stations to replace Pump Station 15 (Hunter’s Point), Pump Station 17 (Edgewater) and Pump 

Station 23 (104th Street), providing for the elimination of Pump Station 16 (Dallas) by constructing a 

Gravity Sewer Line to divert the flow to Pump Station 16 to Pump Station 23 (104th Street).  The City is 

currently evaluating the condition of Pump Station 8 (Riverlyn) and has scheduled the design of the 

replacement for Pump Station 8 in 2015.   Pump Station 26 (South Field) and the Gravity Sewer Lines 

which it serves were constructed in 2004.  Pump Station 27 (North Pointe) and the Gravity Sewer Lines it 

serves were constructed in 2007.  

 For these fifteen (15) Pump Stations within the WCTS (“Group One”), that have been 

reconstructed, undergoing major reconstruction, scheduled for construction, or constructed since 2001, 

the City shall complete an evaluation report and may use information and documentation from 

engineering reports, contract documents, contract specifications, contract submittals and operations and 

maintenance manuals and other such existing information for a basis for the Pump Station evaluation and 

analysis. 

 For the remaining seven (7) Pump Stations within the WCTS (“Group Two”), the City shall 

complete an evaluation report to determine what repairs or rehabilitation, if any, or if operational and 

maintenance changes, if any, may be warranted.  The evaluation process will develop information and 

consider a variety of factors to determine condition, capacity, and/or operating performance.  Not all 

considerations are applicable to each pump station, nor does each consideration apply to each Pump 

Station in the same manner, since each Pump Station is unique.  Thus, the improvements selected for 

each Pump Station will vary.  The evaluation of all twenty-two (22) Pump Stations shall include 

the following: 
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a. Determination of the actual firm capacities of each Pump Station by field 

 measurement;   

b. The adequacy of each Pump Station’s firm capacity using the criteria of 

 Paragraph 45 d., i, ii and iii of this Consent Decree; and 

c. The ability of maintenance personnel to take corrective actions within the critical 

 response time calculated for each Pump Station. 

  

Force Mains 

 The City conducted an evaluation of the Force Main from Pump Station 2 (Mill Creek) as 

documented in a Technical Memorandum dated August 2012.  The City shall conduct an 

evaluation of the remaining Force Mains within its WCTS based upon direct inspection of the 

Force Main where possible, or if direct inspection is not practical, with such assessment deduced 

from the condition and performance of Force Mains or water mains constructed of similar pipe 

materials within the immediate proximity of the route of the Force Main.  The Force Main 

evaluation shall, to the extent practicable, include an assessment of the Force Main’s normal 

operating pressure, maximum anticipated pressures which could occur due to pump shut-down or 

failure, valve failure, together with past maintenance records and visually inspecting the ground 

surface over the entire length of the Force Main. 

 The City shall prepare an inventory listing each Force Main in the WCTS indicating the 

pipe material(s), age or installation date, diameter, length, special corrosion protection measures, 

if any, and typical flow rates and operating pressures.  The inventory shall include any redundant 

or stand-by Force Main(s) and indicate the capacity of the redundant Force Main as a percentage 

of the Pump Station’s discharge and the typical operating mode (i.e., emergency standby, wet 

weather standby, or other mode). 

 

WCTS Pump Station Listing 

 Project order and completion dates listed in the following WCTS Pump Station Listing, 

Group One, are estimates only and may change following the time intervals provided by 

Paragraphs 19, 20, 22 and 24 of the Consent Decree. 
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Fifteen Hunters Point 1973 Final design phase 2016 Absent On-site generator 2016 1973 March 31, 2018
Sixteen Dallas 1973 To be decommissioned N/A N/A Portable N/A N/A N/A
Seventeen Edgewater 1973 Final design phase 2016 Absent On-site generator 2016 1973 March 31, 2018
Nineteen Candlestick 1974 Replaced 2001 Present On-site generator 2013 2014 CMOM
Twenty-three 104th Street 1980 Final design phase 2016 Absent On-site generator 2016 1980 March 31, 2018
Twenty-six South Field 2004 Constructed 2004 Present On-site generator 2013 2004 CMOM
Twenty-seven North Pointe 2007 Constructed 2007 Present On-site generator 2007 2007 CMOM

Evaluation Report Date (4) Evaluation Report

Nine South "I" & 4th 1969 March 31, 2018 2026 Present On-site generator 2013 1969 March 31, 2018
Eighteen Ball Road 1973 March 31, 2018 2026 Present On-site generator 2013 1973 March 31, 2018
Twenty Fort Smith Park 1975 March 31, 2018 2026 Present On-site generator 1975 1968 March 31, 2018
Twenty-one Riverbend 1975 March 31, 2018 2026 Present On-site generator 2013 1975 March 31, 2018
Twenty-two Riley Farms 1998 March 31, 2018 2026 Present On-site generator 2013 1998 March 31, 2018
Twenty-four Canterbury 1979 March 31, 2018 2026 Present On-site generator 2013 1979 March 31, 2018
Twenty-five Lakeview Point 1986 March 31, 2018 2026 Present On-site generator 2013 1986 March 31, 2018

Notes:

(4)  Year indicates time of completion of Group 2 pump station and force main improvements and remedial measures.

Group Two

(1)  Year indicates time of completed pump station replacement or scheduled completion of replacement.
(2)  Year indicates the time standby power was provided or when standby power will be operational.
(3)  CMOM indicates assessment to be conducted with continuing maintenance program.
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APPENDIX C  

Sewer System Assessment (“SSA”) Status 
Page 1 of 3 

 
 

Basin Number 
(Total Sewer 

Footage in Basin) 

Sub-
basin 

Number 

Total Sub-
basin Sewer 

Footage 

Total Number of 
Manholes in 

Each Sub-basin 

Sub-basin Sewer 
Footage Previously 

Assessed 

Total Footage of 
Capacity Improvements 
Completed or Planned 

(Appendix E1 & E2) 

Sub-basin Footage 
Remaining to be Assessed 

1 (166,747 ft.) SM01 19,820 96   19,820 
 Z006 65,757 295  7,402 58,355 
 Z007 20,905 104   20,905 
 Z008 60,265 412   60,265 
2 (145,057 ft.) Z002 24,743 94  6,669 18,074 
 Z003 38,821 201  2,374 36,447 
 Z004 47,955 268   47,955 
 Z005 33,538 150   33,538 
3 (111,650 ft.) CS01 38,976 195   38,976 
 Z001 72,674 302  948 71,726 
4 (321,197 ft.) B001 7,413 32   7,413 
 LF01 8,689 29   8,689 
 M002* 48,696 151  2,314 46,382 
 M003 124,731 528  5,867 118,864 
 RF01 86,995 292  9,249 77,746 
 SK01 37,987 186  6,115 31,872 
 WL01 6,686 24   6,686 
5 (151,233 ft.) CC01 6,382 32   6,382 
 CP01 7,204 36   7,204 
 CP02 4,516 23   4,516 
 D001 3,712 21   3,712 
 HL01 3,712 18   3,712 
 HP01 11,016 63   11,016 
 HR01 3,556 19   3,556 
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Sewer System Assessment (“SSA”) Status 
Page 2 of 3 

 
 RB01 13,424 69   13,424 
 M001 37,690 169 5,859 2,393 29,438 
 M002* 20,553 92   20,553 
 M004 39,468 183  5,243 34,225 
6 (115,985 ft.) M005 34,980 176   34,980 
 M006 31,223 120   31,223 
 M007 49,782 244  2,686 47,096 
7 (63,180 ft.) MC07 40,579 200   40,579 
 MC08 22,601 77  3,621 18,980 
8 (85,200 ft.) MC04 31,959 121  4,553 27,406 
 MC06 53,241 245  3,999 49,242 
9 (126,775 ft.) MC03 26,834 112  7,566 19,268 
 MC05 99,941 485 99,941  0 
10 (110,880 ft.) P008* 44,858 229 23,595  21,263 
 P009 66,022 331 16,084 5,262 44,676 
11 (65,685 ft.) MC01 28,888 142  1,878 27,010 
 MC02 36,797 154 36,797 1,940 0 
12 (120,602 ft.) P005* 42,645 193 41,435 5,349 1,210 
 P006 77,957 325 77,957 4,277 0 
13 (142,895 ft.) P002* 47,074 198  1,525 45,549 
 P010 35,312 141  3,224 32,088 
 P011 55,827 278  1,836 53,991 
 P012 4,682 21   4,682 
14 (138,808 ft.) P005* 20,900 89  2,361 18,539 
 P007 71,837 331  1,247 70,590 
 P008* 46,071 207  3,559 42,512 
15 (103,054 ft.) S006 53,008 248  6,857 46,151 
 S007 50,046 245   50,046 
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Sewer System Assessment (“SSA”) Status 
Page 3 of 3 

 
16 (46,010 ft.) S002 46,010 214  10,621 35,389 
17 (102,213 ft.) RL01 60,283 308 59,962  321 
 RL02 4,745 25 4,662  83 
 S001 37,185 149 4,093  33,092 
18 (127,159 ft.) NP01 3,561 22   3,561 
 P001 38,334 154  841 37,493 
 P002* 7,078 25  3,187 3,891 
 P003 36,498 134   36,498 
 P004 35,253 136   35,253 
 P005* 6,435 24   6,435 
19 (97,268 ft.) S008 54,719 237  2,780 51,939 
 S009 42,549 179   42,549 
20 (70,564 ft.) PL01 26,751 101   26,751 
 S005 36,546 172  6,806 29,740 
 SP01 7,267 23   7,267 
21 (166,447 ft.) CL01 2,347 12   2,347 
 FL01 67,342 259  7,369 59,973 
 FL02 50,764 195  5,710 45,054 
 W001 45,994 188  7,879 38,115 
22 (104,560 ft.) S003 62,142 292 11,917 3,659 46,566 
 S004 42,418 192 11,471 2,390 28,557 
       
Totals  2,683,169 12,037 393,773 161,556 2,139,406 
       
* Sub-basins overlapping multiple Basins     
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APPENDIX D 
REMEDIATION DETERMINATION PROCESS 

Page 1 of 2 
 
 
 
 
 

SSO Verification 
 

• Check list of historical SSOs that have occurred during wet-weather events 
 

• Check list of dry weather SSOs 
 

• Check hydraulic model for predicted wet-weather SSOs 
 

• Review historical cleaning, CCTV, flow monitoring data, and other data if applicable 
 
 
 
 
 
 
 

Categorize SSOs 
 
 
 
 
 
 
 
 
 
 
 

Most Likely A Capacity 
Related SSO 

Existing data indicates that there does 
not appear to be maintenance or 
structural condition related issue. 

Capacity/Maintenance 
Related SSO 

Most likely maintenance-related 
but there may also be a capacity 
constraint contributing to the SSO. 

Clearly Not A Capacity 
Related SSO 

Existing data indicates the SSO was 
not capacity related. 

 

 
 
 
 
 

Has Capacity Issue Been 
Previously Identified In 
Appendix E1 or E2 And 

Scheduled For Correction? 

 
 

Verify Capacity Requirements 
And Obtain New Size If Required 

 
 
 

Yes No 
 

 
 

Improvements By Inclusion Within 
Condition Remedial Measures Project Utilize Hydraulic Model To 

Determine Improvements Needed 
 
 

See Page 2 
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REMEDIATION DETERMINATION PROCESS 

Page 2 of 2 
 
 
 
 

Review  Condition Assessment Report 
 
 
 
 
 

No Known Or Model 
Predicted SSOs 

 

Verified SSOs 

 
 
 
 

Will Defect Likely Cause Or Contribute To 
Future SSOs? 

 
 
Yes 

 
No 

 
 
 

CMOM 
Remedial Measure Alternative Analysis 

City shall determine which solution is most likely to resolve the structural (or capacity- 
related) defect with the most practical solution and timeframe for eliminating SSO 
considering both long-term performance of gravity sewer mains/manholes and the 
life-cycle cost for the gravity sewer mains/manholes. Such Solutions and techniques 
may include, but are not limited to: 

Gravity Sewer Mains: 
- Point Repairs: grouting sleeve system, CIPP sleeve and lining, 
robotic sewer repair, open trench. 
- Pipe Rehabilitation: slip lining, CIPP, injection grouting, flood grouting. 
- Pipe Replacement: open trench, pipe bursting, jack and bore, 
directional drilling, micro-tunneling 
- Other remedial techniques: new technologies or methods which become 
available. 
- Monitoring or Maintenance Analysis: performed as a part of CMOM. 
Manholes: 
Manhole Repair or Rehabilitation: poured in place liners, cured in place 
liners, cementitious coating, polymer coating, mechanical seals and insert 
replacement, bolt replacement , cover replacement, manhole frame 
adjustment and resealing. 
- Manhole Replacement: other remedial techniques such as new 
technologies or methods that become available. 
- Monitoring or Maintenance Analysis: performed as a part of CMOM. 

 

 
 
 
 
 
 
 

Prepare Remedial Measures Plan 
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APPENDIX E1 
PREVIOUSLY IDENTIFIED CAPACITY-RELATED 

REMEDIAL MEASURES PROJECTS ALREADY BUDGETED 
 

             Project 
       Linear Feet  Completion 
 Project Name           of Pipe       Date 
 
Pump Station 19 Force Main Replacement        7,770       2014 

Zero Street EQ Basin and Pump Station           N/A       2015 

Mill Creek EQ Basin and Pump Station           N/A       2016 

Mill Creek Capacity Improvements Phase 1       8,300       2016 

Mill Creek Capacity Improvements Phase 2       8,055       2015 
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APPENDIX E2 
OTHER PREVIOUSLY IDENTIFIED CAPACITY-RELATED 

REMEDIAL MEASURES PROJECTS 
 

City anticipates that construction of the projects listed below will be required to achieve the objectives 
of this Consent Decree, including the goal of eliminating wet weather related SSOs.   However, City 
reserves the ability to re-evaluate the need for these projects based upon completion of hydraulic 
modeling and capacity assessment requirements of Section V, Article Four of this Consent Decree.   
Linear feet of pipe listed for each project below represents the current estimate based upon past 
modeling of the wastewater collection system and may likely change.   Project order and completion 
dates listed are estimates and project priority may change following completion of Section V, Article 
Four requirements.   A final listing will be included within the Capacity Remedial Measures Report as 
required under Section V, Article 5 of this Consent Decree. 
 
                      Project 
                  Linear Feet          Completion 
 Project Name                   of Pipe                Date 
 
Sub-Basin P007 Capacity Improvements   1,247   2017 
Sub-Basin P002 & P003 Capacity Improvements  7,102   2018 
Basin 10 and 14 Capacity Improvements Phase I  8,281   2019 
Basin W001 Capacity Improvements   7,879   2020 
Pump Station 5 Rehabilitation/Replacement   N/A   2020 
Basin FL01 Capacity Improvements   7,369   2021 
Basin FL02 Capacity Improvements   5,710   2021 
Pump Station 6 Rehabilitation/Replacement   N/A   2021 
Massard WWTP Improvements     N/A   2021 
Basin 10 and 14 Capacity Improvements Phase II  5,262   2022 
Phoenix Ave Capacity Improvements   3,621   2022 
Skyline Estates Capacity Improvements   6,115   2022 
Basin 12 Capacity Improvements Phase I  6,282   2022 
Basin 12 Capacity Improvements Phase II  4,277   2023 
Sub-Basin P004 Capacity Improvements   4,561   2024 
Basin 13 Capacity Improvements   5,060   2024 
4th Street Capacity Improvements   2,778   2025 
Sub-Basin M001 Capacity Improvements  2,393   2025 
Sub-Basin M004 Capacity Improvements  5,243   2025 
Sub-Basin M007 Capacity Improvements  2,686   2026 
Sub-Basin M002 and M003 Capacity Improvements 8,181   2026   

December 16, 2014 Regular Meeting 346



APPENDIX F 
 

SUPPLEMENTAL ENVIRONMENTAL PROJECT 
PRIVATE SERVICE LINE REPLACEMENT PROGRAM 

 

A.  BACKGROUND 

 The City’s Wastewater Collection and Treatment System (“WCTS”) becomes a conduit 

for storm water when defective Private Service Lines allow rain or groundwater to enter the 

WCTS.  The purpose of the Supplemental Environmental Project (“SEP”) is to reduce 

extraneous flows, including inflow and infiltration (“I&I”) caused by defects in private laterals 

serving residences from entering the WCTS through Private Service Lines.  For purposes of this 

SEP, a defective private lateral is any Private Service Line that connects to the WCTS that 

discharges any substance that is not intended to be transferred via the WCTS, such as storm 

water, surface water runoff, and roof runoff.  As a result of the Sewer System Assessments 

(“SSAs”) and other work completed pursuant to Section V of the Consent Decree, the City may 

identify defective Private Service Lines in need of repair or replacement. 

B. DESCRIPTION OF THE SEP 

 The City may perform the repair or replacement of defective Private Service Lines of 

eligible residential property owners itself or may use contractors or consultants in implementing 

this SEP, or may reimburse eligible residential property owners for work performed on defective 

Private Service Lines in accordance with the SEP program described herein.  In implementing 

this SEP, the City shall do the following, in accordance with the schedule set forth below: 

• Draft and submit to EPA a proposed Escrow Agreement for EPA Review and 
Comment; 

• Establish the Escrow and provide a copy of the Escrow Agreement to EPA; 

• Fund the Escrow; 

• Develop eligibility qualifications to identify residential property owners eligible 
for this SEP, using 2010 census information to identify moderate, low, and very 
low income level eligibility.  In the event that more eligible residents apply for the 
SEP than there are funds available, preference shall be given to eligible very low 

1 
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income residents, then eligible low income residents, and then eligible moderate 
income residents.  If after four (4) years from the Date of Lodging, the City has 
spent less than twenty-five percent (25%) of the Escrow Funds, it may submit to 
EPA for Review and Approval a proposal to establish additional criteria for 
eligibility for the SEP;   

• Provide information to residential property owners advising them of the potential 
availability of the SEP, the eligibility requirements, and contact information if 
they are interested in participating; 

• Review and process applications from residents; 

• Establish standards for directing the employees or contractors/plumbers 
performing the repair or replacement of a Private Service Lines under this SEP, 
including standards to ensure appropriate permits for the work are secured; 

• Establish standards for reimbursing an eligible residential property owner who has 
paid a qualified plumber/contractor  and for paying directly a qualified 
plumber/contractor for work performed in accordance with this SEP; 

• Maintain records of: deposits into the SEP Escrow, work performed on Private 
Service Lines by City employees and qualified contractors/plumbers, and 
payments made from the Escrow; 

• Complete and submit reports to EPA as required by the Consent Decree; and, 

• Ensure that the SEP is completed in accordance with the schedule set forth below. 

C. SEP COSTS 

 The City shall spend at least $400,000 of eligible SEP costs for the repair and/or 

replacement of Private Service Lines for eligible residential property owners.  Eligible SEP costs 

are only the costs of performing repair or replacement work, by either City employees or private 

contractors/plumbers on Private Service Lines owned by private residential customers.  If the 

City utilizes its own employees and equipment to perform the repair and/or replacement of 

Private Service Lines, the City shall only be given credit against the total funding obligation if 

the activity is not something that otherwise would have been performed by the City’s employees, 

and if any such work is supported by time and expense records, which are subject to review by 

EPA.  The amount incurred by the City in using its own employees and equipment, including 

associated administrative and incidental costs, to perform the SEP may be disbursed to the City 

from the Escrow per the terms of the Escrow agreement.   

2 
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The average cost of the services on each private residential property is estimated to range 

from $1,500 to $2,500 for repair or replacement of a defective Private Service Lines.  Actual 

costs will depend on length of Private Service Lines, surface and sub-surface interferences to the 

Private Service Line, and other relevant factors. 

D. SEP IMPLEMENTATION  

 1. Payments into the SEP Escrow 

 Within one (1) Year of the Date of Lodging of the Consent Decree, the City shall deposit 

two hundred thousand dollars ($200,000), which is fifty (50) percent of the total SEP value, to an 

interest-bearing escrow account (“Escrow”) to be used for performance of the SEP, in 

accordance with the schedule below, and subject to any credit for eligible SEP costs of City 

employees or equipment under Paragraph C above. 

 The City shall allow the United States to review the proposed Escrow Agreement prior to 

depositing any funds in the SEP Escrow.  The City shall provide a copy of the executed Escrow 

Agreement within thirty (30) Days of the City’s initial deposit to the Escrow.  The City shall 

provide EPA with documentation of the deposits to the Escrow within thirty (30) Days of each 

such deposit.  Any interest earned on the Escrow funds may be used by the City to offset the 

amount of the additional deposits specified herein.  The City shall make deposits to the Escrow 

according to the following schedule: 

Year Amount 

Within one (1) year of the 
Date of Lodging 

$200,000 

Within six (6) years of the 
Date of Lodging 

$100,000 

Within eight (8) years of the 
Date of Lodging 

$100,000 

 

 2. Project Implementation 

 Within one (1) Year after the Date of Lodging, the City shall: 

3 
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• Develop a list of qualified plumbers/contractors who can perform the services at 
agreed-upon costs for standard scopes of work and in accordance with current 
plumbing code requirements.   Eligible private property owners who want to hire 
a plumber/contractor to repair or replace their defective Private Service Lines 
must select from the list of qualified plumbers in order for the work to be paid for 
from the SEP Escrow account;  

• Develop scopes of work, fee schedule, forms, and contracts to be used in 
implementation of the SEP; 

• Develop a process to notify residential property owners of the program.  In 
addition to general notifications, the City may include in its process direct 
notification to individual residential property owners when the City discovers a 
Private Service Line in need of repair or replacement throughout the term of the 
Consent Decree;   

• Develop financial hardship qualifications for eligibility for the SEP; 

• Determine which residential property owner applicants are eligible to participate 
in the SEP and notify those residents; and,  

• Develop a system to maintain records of disbursement of funds from the Escrow 
and records of location data of residential property owners that have had services 
performed on their property as part of the SEP program. 

 Between one (1) Year from the Date of Lodging and the completion of the SEP, the City 

shall: 

• Begin implementing the SEP; 

• Track work performed pursuant to the SEP and maintain records of all work 
performed whether by the City itself, or by qualified plumbers/contractors hired 
by eligible property owners, including, at a minimum, the names and addresses of 
all residential property owners receiving services; and, 

• Track all deposits to the SEP Escrow, and all amounts disbursed from the SEP 
Escrow : 1) to the City itself, when the City has performed the repair or 
replacement work, at the request of the eligible private property owner; 2) to 
qualified plumbers/contractors who directly seek payment from the Escrow for 
repair or replacement work performed for eligible private property owners; and 
(3) to reimburse eligible private property owners who have paid qualified 
plumbers/contractors for repair or replacement work on their defective Private 
Service Lines; 

4 
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 The City shall use best efforts to ensure that the SEP is performed expeditiously and that 

at least 50% ($200,000) of the SEP funds are issued to or expended on behalf of eligible 

participants within six (6) Years of the Effective Date of the Consent Decree. 

 3. Reporting Schedule 

 In its Annual Report required pursuant to Section IX (Reporting) of the Consent Decree, 

the City shall include the following information regarding the SEP implementation: 

• Deposit of funds to the Escrow by the City; 

• Disbursement of funds from the Escrow by the Escrow Agent and to whom 
disbursements are made to pay plumbers/contractors, or eligible property owners 
or to the City for services completed; 

• The current balance of funds held in the Escrow; 

• List of locations (addresses) of residential property owners where services have 
been performed under the SEP program; and, 

• Description of other tasks required performed to implement the SEP during the 
year. 

 4. Final Completion Report 

Within ninety (90) of the completion of the SEP, which shall be no later than eleven (11) 

Years after the Date of Lodging of the Consent Decree, the City shall submit a Final Completion 

Report to EPA as provided in Paragraph 74 of the Consent Decree. 

5 
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APPENDIX G 
Fort Smith Consent Decree Deliverables and Associated Work Requirements 

 
Name of Deliverable First Reference in  

Consent Decree 
Due Date for Deliverable 
(and for Associated  
Work) 

Whether Deliverable   
Subject to EPA 
Review and Approval, 
or EPA Review 
Comment   

Whether Deliverable 
Must be Certified under 
Section XI or XVII 

SSA Program 
Reports,  conducted 
each Calendar Year, 
as contained in each 
Annual Report 

Section V, Article 
One, Paragraphs 10-
16 

With each Year’s Annual 
Report, due March 31st of 
the following Calendar 
Year. 

review and comment 
 
 
 

Section XVII 

Plan for Additional 
Remedial Measures 
to be constructed in 
Basin 12 

Section V, Article 
Two, Paragraph 17 

With or before the first 
Annual Report due March 
31, 2016. 

review and approval 
 

Section XVII 

Remedial Measures 
Plans resulting from 
SSA activities 
conducted in each 
Calendar Year, as 
contained in each 
Annual Report 

Section V, Article 
Two, Paragraph 18 

With each Year’s Annual 
Report, due March 31st of 
the second Calendar Year 
following the Calendar 
Year in which the SSA 
activities are performed 
(i.e. The Remedial 
Measures Plan for WCTS 
defects identified by SSA 
activities performed in 
Calendar Year 2015 is due 
3/31/17). 
 
(Remedial Measures shall 
be completed no later than 

review and approval 
 
 

The Remedial Measures 
Plan resulting from SSA 
activities conducted in 
the first Calendar Year 
following the Date of 
Lodging- Section XI; 
 
All other Remedial 
Measures Plans for later 
Calendar Years-  
Section XVII   
 

1 
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December 31st of the fourth 
year following the 
Calendar Year in which the 
SSA activities were 
performed (i.e. Remedial 
Measures identified by 
SSA activities performed in 
Calendar Year 2015 shall 
be complete by 12/31/19)) 
 

Pump Station 
Alternative Power 
Supply Completion 
Confirmation 
Documentation  
 

Section V, Article 
Three, Paragraph 21  

With or before the Annual 
Report due March 31, 
2019. 
(Installation of alternative 
power supplies shall be 
complete by 12/31/18) 
 

review and comment   

Evaluation 
Component of the 
Pump Station and 
Force Main (PS/FM)  
Report  
 
Remedial Measures 
Component of the 
PS/FM  Report 

Section V, Article 
Three, Paragraphs 22 
and 23 

With or before the Annual 
Report due March 31, 
2018. 
 
 
 
Remedial Measures for 
Group 1 Pump Stations 
listed in Appendix B shall 
be complete by 12/31/21 
and Remedial Measures for 
Group 2 Pump stations 
listed in Appendix B shall 
be completed no later than 
12 years from Date of 
Lodging). 

Evaluation component- 
review and comment 
 
 
 
 
Remedial Measures 
Component-  
review and approval. 
 
 

Evaluation component- 
Section XVII 
 
 
 
Remedial Measures 
component-  
Section XI  

2 
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Hydraulic Model 
Update Report 

Section V, Article 
Four, Paragraph 27 

With or before the Annual 
Report due March 31, 
2017. 
 

review and comment 
 

Section XVII 

Capacity Assessment 
Report 
 

Section V, Article 
Four, Paragraph 31 
 

With or before the Annual 
Report due March 31, 2018 

review and comment  
 
The Capacity 
Assessment Report shall 
be certified by Ft Smith 
in accordance with 
Section XI. 
 

Section XI 

Capacity Remedial 
Measures Plan 

Section V, Article 
Five, Paragraph 32 
 
Article Six 
 

With or before the Annual 
Report due March 31, 2019 
 
(The Capacity Remedial 
Measures projects listed in 
Appendix E1 shall be 
completed in accordance 
with the dates specified in 
that Appendix.  The 
Capacity Remedial 
Measures listed in 
Appendix E2 shall be 
completed in accordance 
with the dates listed in 
Appendix E2 as may be 
updated in the Hydraulic 
Remedial Measures Plan.  
All other Capacity 
Remedial Measures 
identified in this Plan shall 

 review and approval 
 
 

Section XVII 
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be completed no later than 
12 years from the Date of 
Lodging). 
 

Capacity, 
Management 
Operation and 
Maintenance 
(“CMOM”) Program- 
FOG Control 
Program Component 

Section V, Article 
Seven, Paragraph 37 

24 months from Date of 
Lodging 

review and approval Section XVII 

     
 CMOM Program – 
Root Control 
Program Component  

Section V, Article 
Seven, Paragraph 39 

12 Months from the Date 
of Lodging  

review and approval 
 
 

Section XVII 

CMOM Program – 
Gravity Sewer Line 
Cleaning Component  

Section V, Article 
Seven, Paragraph 41 

12 Months from Date of 
Lodging 

review and approval Section XVII 

CMOM Program- 
Continuing Sewer 
System Assessment 
Program (“CSSA”) 
Component 

Section V, Article 
Seven, Paragraphs 43-
44 

24 Months from Date of 
Lodging 

review and approval Section XVII 

     
CMOM Program- 
Continuing Pump 
Station and Force 
Main Evaluation and 
Maintenance Program 
Component 
 

Section V, Article 
Seven, Paragraph 45 

24 Months from Date of 
Lodging 

review and approval Section XVII 

4 
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CMOM Program- 
Continuing Capacity 
Assurance (“CCA”) 
Program Component 
 

Section V, Article 
Seven, Paragraph 46 

24 Months from Date of 
Lodging 

review and approval Section XVII 

CMOM Program- 
SSO Reporting 
Component 
 

Section V, Article 
Seven, Paragraph 47 

12 Months from Date of 
Lodging 

review and approval Section XVII 

CMOM Program – 
SSO Emergency 
Response Program 
Component  (a/k/a 
the “Sanitary Sewer 
Overflow Emergency 
Response Program” 
or “OERP”) 

Section V, Article 
Seven, Paragraph 48 

12 Months from Date of 
Lodging 

review and approval Section XVII 

CMOM Program- 
Information 
Management System 
Modification Plan 

Section V, Article 
Seven, Paragraphs 50-
52 

24 Months from Date of 
Lodging 

review and approval Section XVII 

CMOM Program – 
Standard Operating 
Procedures (SOP) 
Component Plan and 
Schedule 

Section V, Article 
Seven, Paragraph 53 

18 Months from Date of 
Lodging.  

review and approval Section XVII 

CMOM Program- 
Private Service Line 
Defect Remediation 
Program Component 
 

Section V, Article 
Seven, Paragraph 54 

24 Months from Date of 
Lodging 

review and approval Section XVII 

5 
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 CMOM Program –
Comprehensive 
Training Program 
Component  

Section V, Article 
Seven, Paragraph 55 

18 Months from Date of 
Lodging 

 review and approval Section XVII 

     
Mitigation Program 
Quality Assurance 
Project Plan 
(“QAPP”) 
 

Section VI, Paragraph 
70  

12 Months from Date of 
Lodging 

 review and comment Section XVII 

Supplemental 
Environmental 
Project (“SEP”)- 
Escrow Agreement 

Appendix F, 
Subsection B, first 
bullet 

Six (6) Months from the 
Date of Lodging 

review and comment Section XVII 

SEP- Copy of 
Executed Escrow 
Agreement 

Appendix F, 
Subsection D 

Within thirty (30) Days of 
making the initial deposit 
of $200,000 (which is due 
within one (1) Year of the 
Date of Lodging) 
 

(no review, only receipt) Section XVII 

SEP- Documentation 
of Deposits to Escrow 
Account 

Appendix F, 
Subsection D 

Within thirty (30) Days of 
making each of the three 
deposits required in 
Appendix F, Subsection D 

(no review, only receipt) Section XVII 

 SEP Final 
Completion Report 

Section VIII, 
Paragraph 74 and 
Appendix F, 
Subsection D.3 

Within Ninety (90) Days of 
the completion of the SEP, 
but no later than eleven 
(11) Years after the Date of 
Lodging  

review and approval 
 
 

Section XVII 
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First Annual Report Section X, Paragraphs 
90-96 

3/31/16 Certain aspects- review 
and approval; other 
aspects- review and 
comment (See 
Paragraphs 80-81 of 
Consent Decree) 
 

Section XI 

Subsequent Annual 
Reports 

Section X, Paragraphs 
90-  96  

Due March 31st of the Year 
following the Calendar 
Year in question 

 
Certain aspects- review 
and approval; other 
aspects- review and 
comment (See 
Paragraphs 80-81 of 
Consent Decree) 
 
 

Section XVII 
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           6A.   
 
 
 
 

ORDINANCE NO. ________ 
 

AN ORDINANCE TO ABANDON A PUBLIC UTILITY EASEMENT  
LOCATED IN HORSESHOE RIDGE,  

AN ADDITION TO THE CITY OF FORT SMITH, SEBASTIAN COUNTY, ARKANSAS  
 

 
 BE IT ORDAINED AND ENACTED BY THE BOARD OF DIRECTORS OF THE CITY OF 

FORT SMITH, THAT: 

 
 SECTION 1:  The City of Fort Smith, Arkansas hereby releases, vacates and abandons all its rights 

together with the rights of the public generally to the public utility easement located in the hereinafter described 

real property: 

The 5 foot utility easement lying along a portion of the south boundary line of Lot 24, of the plat titled Horseshoe Ridge, 
Lots 1 thru 24 and Tracts A & B, Fort Smith, Sebastian County, Arkansas, being filed for record August 28, 2014 as plat 
1989. Being more particularly described as follows: 
 
Commencing at the southwest corner of said Lot 24; Thence along said south line, N88°05’42”E, 106.00 feet to the Point 
of Beginning; Thence N03°06’17”W, 5.00 feet; Thence 46.89 feet along the arc of a curve to the right, said curve having a 
radius of 676.67  feet and being subtended by a chord having a bearing of N87°41’06”E and a distance of 46.88  feet; 
Thence 30.14 feet along the arc of a curve to the left, said curve having a radius of 20.00 feet and being subtended by a 
chord  having  a  bearing  of  N46°30’05”E  and  a  distance  of  27.37  feet;  Thence  N03°19’57”E,  3.54  feet;  Thence 
S86°36’25”E, 5.00  feet  to said south  line; Thence along said south  line  the  following courses: S03°19’57”W, 3.54  feet; 
37.67 feet along the arc of a curve to the right, said curve having a radius of 25.00 feet and being subtended by a chord 
having a bearing of S46°30’05”W and a distance of 34.21 feet; 46.65 feet along the arc of a curve to the left, said curve 
having a radius of 671.67 feet and being subtended by a chord having a bearing of S87°40’50”W and a distance of 46.64 
feet to the Point of Beginning. Containing 421 square feet or 0.01 acres, more or less. 
  
 The public utility easement being released, vacated and abandoned is no longer required for municipal 

corporate purposes. 
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SECTION 2:  A copy of the Ordinance duly certified by the City Clerk shall be filed  
 
with the Office of the Recorder of the County and recorded in the deed records of the County. 
  
 
  PASSED AND APPROVED THIS ________ DAY OF DECEMBER 2014. 
 
 
 
       APPROVED: 
 
 
               
       _______________________________ 
                  Mayor 
 
ATTEST: 
 
 
_____________________________                               
City Clerk  
 
 
 
 
 
 
 
 
 
       Approved as to form: 

        
       ___________________________ 
       Publish One Time 
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           6B. 
RESOLUTION NO. ___________ 

 
 

A RESOLUTION GRANTING A TEMPORARY REVOCABLE LICENSE FOR THE 
PLACEMENT OF STATIONARY GATES, PEDESTRIAN GATES, BRICK GATE 

POSTS, GATE FOOTINGS, AND BRICK WALL WITHIN A PUBLIC RIGHT-OF-WAY 
AND PUBLIC UTILITY EASEMENT 

AND  
AUTHORIZING THE MAYOR TO EXECUTE AGREEMENT 

______________________________________________________________________________ 
 

BE IT RESOLVED BY THE BOARD OF DIRECTORS OF THE CITY OF FORT 

SMITH, ARKANSAS, THAT: 

 SECTION 1: A Temporary Revocable License is hereby granted to  R.A. Young 
Properties Limited Partners, its successors or assigns for the placement and maintenance of 
stationary gates, pedestrian gates, brick gate posts, gate footings, and brick wall within a public 
right-of-way and public utility easement as shown on Exhibit “A” and within the following 
described property:  
 
West Gate Structure (Margate Drive) 

 
Part of the 50 foot wide right-of-way of Margate Drive of the plat titled Horseshoe Ridge, Lots 1 
thru 24 and Tracts A & B, Fort Smith, Sebastian County, Arkansas, being filed for record August 
28, 2014 as plat 1989. Being more particularly described as follows: 
 
Commencing at the southwest corner of Lot 24, Horseshoe Ridge; Thence along the south line of 
said Lot 24 the following courses: N88°05’42”E, 106.00 feet; 46.65 feet along the arc of a curve 
to the right, said curve having a radius of 671.67 feet and being subtended by a chord having a 
bearing of N87°40’50”E and a distance of 46.64 feet; 24.68 feet along the arc of a curve to the 
left, said curve having a radius of 25.00 feet and being subtended by a chord having a bearing of 
N61°23’26”E and a distance of 23.69 feet to the Point of Beginning; Thence continuing along 
said south line, 7.36 feet along the arc of a curve to the left, said curve having a radius of 25.00 
feet and being subtended by a chord having a bearing of N24°40’25”E and a distance of 7.34 
feet; Thence leaving said south line, S86°40’03”E, 6.63 feet; Thence N03°19’57”E, 11.19 feet; 
Thence S86°40’03”E, 5.50 feet to the west back of curb of said Margate Drive; Thence along 
said back of curb, S03°19’57”W, 18.03 feet; Thence N86°40’03”W, 14.80 feet to the Point of 
Beginning containing 152 square feet, more or less. 
 
East Gate Structure (Margate Drive) 
 
Part of the 50 foot wide right-of-way of Margate Drive of the plat titled Horseshoe Ridge, Lots 1 
thru 24 and Tracts A & B, Fort Smith, Sebastian County, Arkansas, being filed for record August 
28, 2014 as plat 1989. Being more particularly described as follows: 
 
Commencing at the southwest corner of Lot 24, Horseshoe Ridge; Thence along the south line of 
said Lot 24, N88°05’42”E, 106.00 feet; Thence continuing along said south line and south line 
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extended, 143.14 feet along the arc of a curve to the right, said curve having a radius of 671.67 
feet and being subtended by a chord having a bearing S88°12’13”E and a distance of 142.87 feet 
to a point on the south line of Lot 20, Horseshoe Ridge; Thence along said south line, 25.19 feet 
along the arc of a curve to the right, said curve having a radius of 25.00 feet and being subtended 
by a chord having a bearing of N53°14’15”W and a distance of 24.13 feet to the Point of 
Beginning; Thence N86°40’03”W, 14.37 feet to the east back of curb of said Margate Drive; 
Thence along said back of curb, N03°19’57”E, 18.03 feet; Thence S86°40’03”E, 5.50 feet; 
Thence S03°19’57”W, 11.19 feet; Thence S86°40’03”E, 6.46 feet to a point on said south line of 
Lot 20; Thence 7.27 feet along the arc of a curve to the left in said south line, said curve having a 
radius of 25.00 feet and being subtended by a chord having a bearing of S16°02’49”E and a 
distance of 7.24 feet to the Point of Beginning containing 150 square feet, more or less. 
  

   
 SECTION 2: The Mayor is authorized to execute the agreement for the above-

captioned Temporary Revocable License.  

THIS RESOLUTION ADOPTED THIS _______ DAY OF ________________ 2014. 

APPROVED: 
 

______________________________ 
  Mayor 

 
ATTEST: 
 
____________________________ 

      City Clerk 
 
 
 
 
     Approved as to form: 

      
     ____________________________ 
     No Publication Required 
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6C 
 
 

RESOLUTION NO. ________________ 
 
 

A RESOLUTION AUTHORIZING THE MAYOR TO EXECUTE AN  
OPERATING AGREEMENT WITH AMERICAN RESORT MANAGEMENT, LLC  

FOR THE AQUATICS CENTER AT BEN GEREN REGIONAL PARK 
_____________________________________________________ 

 
 BE IT RESOLVED BY THE BOARD OF DIRECTORS OF THE CITY OF FORT SMITH, 

ARKANSAS, that: 

 The Mayor is hereby authorized to execute an Operating Agreement with 

American Resort Management, LLC for the aquatics center at Ben Geren Regional Park.  

The Operating Agreement will be for Years 1 (partial year) – 3 (full year) with a fee shall 

be five percent (5%) of gross revenue.  An annual incentive bonus on meeting certain 

operational performance goals will be paid based on operating profits for each year.   

 This Resolution adopted this _________ day of December, 2014. 

       APPROVED: 

 
       ________________________________ 
       Mayor 
ATTEST: 
 
___________________________________ 
City Clerk 
       APPROVED AS TO FORM 

        
       ________________________________npr 
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1 

Memo 
To: Ray Gosack, City Administrator 

From: Jeff Dingman, Deputy City Administrator 

Date: 12/12/2014 

Re: Aquatics Park Management Agreement and Name 

Included on the agenda for the Board’s December 16 regular meeting are two resolutions concerning the 
aquatics park facility at Ben Geren Regional Park. 

1. Management Agreement.  A resolution approving a 3-year management agreement with American 
Resort Management (ARM) to serve as the facility’s operations manager, as discussed and 
recommended by the Board and the Quorum Court at the December 11 joint meeting of the 
governing bodies. Each governing body will consider similar resolutions at their respective regular 
meetings on December 16. The management agreement outlines all responsibilities of the City and 
County as the Owners of the facility, and the responsibilities of ARM as the facility’s manager. An 
operational budget is included as an exhibit to the Management Agreement based on ARM’s 
recommended pricing structure. The admission rates on which the operational budget is based will 
need to be considered by separate ordinance of the Board, and are not officially part of this resolution.  
However, the rate structure on which the operational budget is based includes the $15 per person 
“rack rate” and the various season pass, family pass, and discounted rate days as discussed at the 
December 11 joint meeting.   

2. Facility Name.  A resolution establishing the name of the facility is included on the agenda. The 
name recommended by ARM and receiving general support from members of the Board and 
Quorum Court at the December 11 joint meeting is “Parrot Island Waterpark”. This name is unique 
and offers great recognition and marketing possibilities for our facility. It is imperative to establish the 
facility’s name and identity as soon as possible, so that ARM can begin the marketing campaign 
necessary to start selling season and family passes as soon as possible. 

Both of these items were thoroughly discussed at the December 11 joint meeting, and staff recommends 
approval of both proposed resolutions.  Please contact me with any questions related to these agenda 
items. 
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MANAGEMENT AGREEMENT 
 
 

 This Management Agreement is entered into by and between the City of Fort Smith, 
Arkansas and Sebastian County, Arkansas, Arkansas municipal corporations hereinafter jointly 
referred to as the “Owners,” and American Resort Management, LLC, a Pennsylvania Limited 
Liability Company ("Manager").   
 

Recitals 
 
 WHEREAS, Owners are the owners of an outdoor water park and associated 
ancillary revenue centers (the "Property"); 
 
 WHEREAS, Manager is in the business of providing management services for water 
parks, hotels, resorts and facilities which are ancillary thereto, including (but not limited to) 
restaurants, gift shops and so forth;  
 
 WHEREAS, Owners desire to retain Manager to operate and manage the Property; and 
 
 WHEREAS, Owners and Manager desire to set forth their agreement with respect to the 
operation and management of the Property.   
 
 
 NOW, THEREFORE, in exchange of the mutual undertakings set forth in this 
Management Agreement (“Agreement”), which the Parties acknowledge to be good, valuable 
and sufficient to support their respective undertakings in the Agreement and intending to be 
legally bound hereby, the parties agree as follows:   
 

I. Definitions and Related Matters 

1. Definitions and Related Matters. 

1.1. Definitions.  Unless the context already otherwise requires, for purposes of this 
Agreement, the terms set forth in Section 1.1.1 through 1.1.15, below, shall have the meanings 
indicated therein.   

1.1.1. Agreement.  The term "Agreement" means this Management Agreement 
and any exhibits or schedules thereto.  The term "Agreement" also includes any amendments to 
this Agreement which may be entered into by the parties.   

1.1.2. Commencement Date.  The term "Commencement Date" means the date 
on which Manager takes over the management and operation of the Property, as set forth in 
Section 2.2, below.   

1.1.3. Annual Budget.  The term "Annual Budget" means the budget which is 
agreed upon by the Owners and Manager with respect to each Fiscal Year.  The Annual Budget 
is more completely described in Section 3.1, below.   
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1.1.4. Corporate Employee or CE.  The terms "Corporate Employee" or "CE" 
mean a person who is employed or otherwise retained by the Manager and who does not render 
services exclusively with respect to the Property.  CEs include, but are not limited to:  (1) 
accounting personnel employed by the Manager to provide accounting and other financial 
services to clients of the Manager generally; (2) human relations managers employed by the 
Manager to provide personnel services with respect to facilities managed by Manager for clients 
of the Manager generally; and (3) Marketing Advisor to provide services relating to marketing 
and promoting the facility. 

1.1.5. Effective Date.  The term "Effective Date" means, the date on which this 
Agreement is fully executed by the authorized representatives of the Parties.   

1.1.6. Fiscal Year.  The term "Fiscal Year" means the calendar year period 
commencing January 1, 2015 and ending December 31, 2016 and following calendar years.  The 
term "Fiscal Year" also includes a "Short Fiscal Year", as defined in Section 1.1.14, below.   

1.1.7. Manager.  The term "Manager" means American Resort Management, 
LLC, a Pennsylvania limited liability company and a party to this Agreement.   

1.1.8. Operating Account.  The term "Operating Account" means the account 
established pursuant to Section 3.2, below, into which all revenues generated by the Property 
shall be deposited and from which all expenses associated with the operation of the Property 
shall be paid.   

1.1.9. Owner.  The term "Owners" means the City of Fort Smith and Sebastian 
County, Arkansas, government entities located in the State of Arkansas, which are collectively a 
party to this Agreement.   

1.1.10. Property.  The term "Property" means the water park located in Ben Geren 
Park, 7300 Zero Street, Fort Smith, Arkansas  72903.  The term "Property" does not include any 
facility or activity of the Owners which is not described in this Section 1.1.10. 

1.1.11. Parties.  The term “Parties” is a collective reference to the Manager and 
the Owners.   

1.1.12. Property Specific Employee or PSE.  The terms "Property Specific 
Employee" or "PSE" mean a person who is employed by Manager and whose duties relate 
exclusively to providing services with respect to the Property.  PSEs would normally include, but 
are not limited to, maintenance personnel, aquatics personnel, housekeeping personnel, 
admissions personnel, restaurant personnel, and so forth.   

1.1.13. Reimbursable Expenses.  The term "Reimbursable Expenses" means 
expenses incurred by Manager in performing its duties under this Agreement with respect to the 
Property and which are identified as Reimbursable Expenses in this Agreement.  "Reimbursable 
Expenses" are more specifically described in Article V, below.   

1.1.14. Short Fiscal Year.  The term "Short Fiscal Year" means those periods of 
time (1) from the Commencement Date to the beginning of the next Fiscal Year and (2) from the 

December 16, 2014 Regular Meeting 384



 

end of the prior Fiscal Year to the termination of this Agreement, and which do not encompass a 
full Fiscal Year, i.e., a full twelve months.   

1.1.15. Term.  The term "Term" means the time period that this Agreement is in 
effect.  The term "Term" includes the initial term and any renewal term, as more specifically 
described in Section 7.1, below.   

1.2. Recitals and Schedules.  The recitals and schedules to this Agreement shall be 
considered a part of this Agreement, as if fully set forth herein.   

1.3. Number.  For purposes of this Agreement, the singular shall include the plural and 
the plural the singular, as the context may require.   

1.4. Entire Agreement.  This Agreement constitutes the entire agreement of the parties 
with respect to the subject matter hereof, and supersedes all prior negotiations, understandings 
and agreements of the parties with respect thereto.  For the sake of clarity and the avoidance of 
doubt, this Agreement does not relate to any pre-opening or similar services with respect to the 
Property.  If the Owners and Manager have agreed upon the rendering of pre-opening services by 
the Manager to the Owners with respect to the Property, such agreement shall be set forth in a 
separate written agreement between the parties.   

1.5. Amendment.  This Agreement may only be amended by a writing which has been 
executed by and authorized representatives of each party.   

II. Retention of Manager 

2. Retention of Manager.  

2.1. Generally.  Owners hereby engage Manager on an exclusive basis to operate and 
manage the Property on behalf of the Owners during the term of this Agreement.  Manager 
hereby accepts such engagement.   

2.2. Commencement Date.  The date on which the Manager shall commence to 
operate and manage the Property (the "Commencement Date") shall be the first day on which the 
Property opens for business.  The date shall be confirmed in a writing signed by the Parties 
within ten (10) days of the Commencement Date.   

2.3. No Representation or Warranty of Financial Performance.  Owners acknowledge 
and understand that the financial performance of the Property will be affected by many factors 
which are beyond the reasonable control of the Manager, and which are unpredictable.  
Accordingly, Owners understand and agree that:  (1) Manager has not made, and Manager 
cannot make, any representations or warranties as to the financial performance of the Property 
during the term of this Agreement; and (2) the Agreement of the Owners and Manager as to the 
Annual Budget, as contemplated by Section 3.1, below, does not and will not constitute a 
representation or warranty by the Manager as to the financial performance of the Property during 
the Fiscal Year to which such Annual Budget relates.   
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2.4. Manager shall use its best efforts and provide services under this Agreement in 
good faith and in accordance with accepted industry standards.  Specifically, the Manager shall 
train and supervise Project staff: 

2.4.1. So as to maintain a safe environment for both staff and visitors.  Water 
safety, ride safety, food preparation, handling chemicals, and other safety areas will be managed 
with best practices; 

2.4.2. So that staff will engage with visitors in a positive upbeat manner creating 
an atmosphere on the Property as one expects at a well-run theme park; 

2.4.3. So that the Property is maintained at a high level of cleanliness.  Pre-
opening cleaning must assure that the restrooms, pools, decks, and amenities are sanitized and 
ready for use.  During the day of operation, the litter will be picked up, trash emptied, and 
restrooms inspected and cleaned as necessary; 

2.4.4. So that the water chemistry will be managed at optimal levels to assure 
safety of swimmers.  A minimum of three water tests per day will be performed and recorded by 
trained staff on each body of water.  A minimum of two saturation indexes on each body of 
water will be performed and recorded by trained staff each week; 

2.4.5. So that marketing efforts will encourage attendance throughout the 
swimming season and into future years to provide for the financial needs of the Property; 

2.4.6. So that the care and maintenance of the Property and equipment will be of 
the highest standard.  Manufacturers’ scheduled maintenance will be followed and recorded on 
all equipment including but not limited to motors, pumps, chemical feeders, and concession 
equipment.  Maintenance of the facilities, such as painting and other off-season work, shall 
maintain the appearance of the Property; and, 

2.4.7. So that all applicable plumbing, electrical and safety codes shall be 
followed. 

2.5. Manager shall provide to Owners and maintain in effect throughout the term of 
this Agreement a fidelity bond in the amount of at least two-hundred fifty thousand 
($250,000.00) dollars, the cost of which fidelity bond shall be paid from the Operating Account 
provided for in Section 3.2 below. 

III. Financial Matters 

3. Financial Matters.   

3.1 Annual Budget. 

3.1.1. Adoption.   

3.1.1.1. Generally.  Not less than 90 days prior to the beginning of each 
Fiscal Year, Manager shall prepare and submit to Owners for Owners’ approval a budget for 
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such Fiscal Year (the "Annual Budget").  The Annual Budget shall set forth in reasonable detail 
all revenues projected to be generated and all expenses projected to be incurred, in the operation 
and management of the Property.  The Annual Budget shall also include a depreciation allocation 
and capital budget identifying any capital expansions, improvements or replacements (such as, 
but not limited to, fixtures, furnishings and equipment) to be paid for or reserved from operating 
revenues during the Fiscal Year in question.  The Owners shall approve or disapprove the 
proposed Annual Budget as soon as practicable following its receipt. If the Owners disapprove 
the proposed Annual Budget, the Owners and the Manager will consult for the purposes of 
reaching agreement on the Annual Budget.  If the Owners and the Manager fail to reach 
agreement on the Annual Budget, the Manager shall operate the Property on the basis of the 
previous year's Annual Budget.   

3.1.1.2. First Fiscal Year.  The Annual Budget for the 2015 Short Fiscal 
Year commencing on the Commencement Date is attached hereto as Schedule 3.1.1.2.   

3.1.2. Amendment of Annual Budget.  An Annual Budget may be amended at 
any time by the mutual written agreement of the Owners and the Manager.   

3.1.3. Adherence to Annual Budget.  The Manager will adhere to the Annual 
Budget in the operation and management of the Property.  In particular, the Manager will 
exercise commercially reasonable efforts to hold or reduce costs in the event that revenues do not 
attain the budgeted levels, so as to maintain the profitability of the Property to the extent 
reasonably possible.  Notwithstanding the foregoing, Owners acknowledge, understand and 
agree that:  (1) certain components of the Annual Budget, including, without limitation, overall 
revenues, utility costs, costs associated with events of force majeure, and so forth, are not within 
the control of Manager; (2) certain expenses are either fixed or are not otherwise subject to the 
control of the Manager; and (3) Manager cannot guarantee that, and Manager makes no 
representation or warranty with respect to, (a) the gross revenues of the Property, (b) the overall 
expenses to be incurred in the operation and management of the Property, and (c) the 
profitability of the Property.   

3.2 Operating Account.   

3.2.1 Establishment.  The Owners shall establish an operating account at a bank 
selected by the Owners which shall be the “Operating Account” for the Property.  The Operating 
Account shall be in the name of the Owners, and shall be the property of the Owners.  The 
Operating Account shall be subject to the terms, conditions and limitations set forth in this 
Agreement.  The Operating Account shall be a single account, but may have such sub-accounts 
(including, but not limited to, reserve accounts for depreciation and capital, expansions, repairs 
and improvements) as determined by the Owners.  Subject to the Owners’ rights upon 
termination and subject to Owners’ rights to inspect and audit, the Manager shall have the sole 
authority to withdraw funds from the Operating Account during the term of this Agreement.   

3.2.2 Expenses Incurred Prior to Commencement Date.  It is understood that, 
following the Effective Date of this Agreement, the Manager shall incur expenses prior to the 
Commencement Date which relate to the operation and management of the Property on and after 
the Commencement Date, and which are necessary to enable the Manager to effectively and 
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efficiently operate and manage the Property on and after the Commencement Date.  Such 
expenses include, but are not limited to, the hiring of PSEs, pre-Commencement Date wages of 
PSEs, and so forth.  Such expenses shall be Reimbursable Expenses.  The reimbursement of such 
expenses shall be in addition to, but shall not be duplicative of, any amounts paid by Owners to 
Manager pursuant to a pre-opening services agreement between Owners and Manager.  Unless 
authorized in the Annual Budget for the 2015 Short Fiscal Year, all pre-commencement expenses 
must be pre-approved in writing by the Owners. 

3.2.3. Operation of Operating Account.   

3.2.3.1. Revenues.  The Manager shall cause all revenues derived 
from the operation of the Property to be deposited into the Operating Account:  Provided, 
however, that the Manager shall keep such petty cash on hand at the Property as is reasonable 
and necessary to operate the facilities located at the Property on a day-to-day basis, including, 
but not limited to, guest shops, restaurants and so forth.  The total petty cash amount shall not 
exceed five thousand ($5,000) dollars during the operating season, and shall not exceed two 
hundred fifty ($250.00) dollars. 

3.2.3.2. Expenses.  The Manager shall cause all expenses incurred 
in the operation and management of the Property to be paid from the Operating Account.  The 
payment of expenses from the Operating Account shall be subject to the requirements and 
limitations set forth in Section 4.1 below.  To the extent that any sub-accounts may have been 
established by the Owners, funds from such sub-accounts shall only be used by Manager 
pursuant to adopted Annual Budget.   

3.2.3.3. Minimum Balance.  The Owners and the Manager agree 
that the operation of the Property requires a minimum amount of working capital.  Accordingly, 
unless otherwise agreed upon by the Manager and Owners, there shall at all times be maintained 
in the Operating Account (exclusive of funds placed in sub-accounts for dedicated purposes) an 
amount equal to $50,000.  If the balance in the Operating Account (exclusive of funds placed in 
sub-accounts for dedicated purposes) falls below such minimum balance, the Manager shall so 
advise the Owners and the Owners shall, within three (3) business days, deposit an amount in the 
Operating Account sufficient to cause the balance of the Operating Account to be equal to or 
greater than such minimum required balance.   

3.2.3.4. Disbursement of Excess Funds to Owners.  The Manager 
shall disburse to the Owners funds in the Operating Account which are in excess of the minimum 
balance requirement set forth in Section 3.2.3.3, above.  At a minimum, such disbursements shall 
be made on a quarterly basis, and disbursements shall be made at such other times as may be 
agreed upon by the Owners and the Manager, or as may be set forth in the Annual Budget.   

3.2.3.5. Initial Funding.  Not later than ten (10) days following the 
Effective Date or such later date as may be agreed upon by the Owners and the Manager, the 
Owners shall initially fund the Operating Account by depositing therein not less than the 
Minimum Balance identified in Section 3.2.3.5..   
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3.3. Obligation of Owners to Fund Operations.  Under no circumstances shall the 
Manager be obligated to fund the operations and expenses of the Property, and Manager shall 
have no obligation to advance funds for such purposes.     

IV. Management Obligations and Authority of Manager 

4. Management Obligations and Authority of Manager.   

4.1. Generally.  Subject to the terms and conditions of this Agreement, Manager shall 
have the exclusive right, authority and discretion to direct, supervise, manage and operate the 
Property on a day-to-day basis during the term of this Agreement.  Such authority shall include 
the authority to contract to purchase such goods and services, within the authorizations of the 
Annual Budget and in compliance with all purchasing and personnel laws and procedures 
applicable to the City of Fort Smith, as may be reasonable and appropriate to operate the 
Property in an effective and efficient manner.  This general statement is applicable to each of the 
Manager’s obligations and authorizations stated in this Article IV (and in Section 3.2.3.2.). 

4.2. Specific Obligations and Authority.   

4.2.1. Operations.  Manager shall have the authority to make all determinations 
relating to the day-to-day operations of the Property.   

4.2.2. Collection of Revenues.     

4.2.2.1. Generally.  Manager shall have the authority and shall use 
commercially reasonable efforts to collect all revenues due with respect to the Property.   

4.2.2.2. Certain Tax Obligations.  Manager shall have the obligation to 
collect, account for and remit to the appropriate taxing authorities, any taxes levied upon the 
operation of the Property, including, without limitation, sales and use taxes, amusement taxes, 
franchise tax and so forth.  For the sake of clarity and the avoidance of doubt, Manager shall not 
be responsible for collecting and remitting any income taxes or similar tax obligations, if any, of 
the Owners arising out of or relating to income generated by the Property; however, Manager 
shall be responsible for the payment of any income taxes or similar taxes of the Manager arising 
out of or relating to any fees due or paid to the Manager pursuant to this Agreement. 

4.2.3. Utilities.  Manager shall have the authority to contract with electrical, 
water, gas, sewer, cable/satellite television, internet and other utility providers to provide utilities 
to the Property.  Sanitary waste services shall be contracted with the City of Fort Smith. 

4.2.4. Cleaning and Related Services.  To the extent not provided by the 
Manager directly through PSEs, Manager shall have the authority to contract with third party 
vendors to provide cleaning and related services to the Property.   

4.2.5. Maintenance.  To the extent not provided by the Manager directly through 
PSEs, Manager shall have the authority to contract with third party vendors to provide 
maintenance services to the Property.   
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4.2.6. Supplies.  Manager shall have the authority to contract with third party 
vendors to acquire all necessary supplies and related services necessary for the operation of the 
Property.  Such supplies and related services include, but are not limited to, aquatic supplies, 
linen services, cleaning materials, restroom supplies, and articles normally and customarily 
furnished to guests as part of the aquatic, food and beverages, tableware, furnishings, restaurant 
supplies and guest shop inventory.  Manager may utilize the purchasing actions and resulting 
supplies of the Parks Department of the City of Fort Smith. 

4.2.7. FFE Replacement.  Manager shall have the authority to contract with third 
party vendors to acquire (by purchase and/or lease) furnishings, fixtures and equipment for use in 
the operation of the Property in the ordinary course of business.  Such items include, but are not 
limited to:  (1) cash registers; (2) kitchen equipment; (3) cleaning equipment; (4) furniture and 
furnishings; and (5) office equipment.   

4.2.8. Public Relations, Advertising and Promotion.  Manager shall have the 
authority to contract for the provision of advertising and promotional materials and services with 
respect to the Property.  Such advertising and promotional materials and services include, but are 
not limited to:  (1) television, radio and other media forms of advertising; (2) participation in 
reservation services; (3) entering into arrangements with third parties to create promotional 
packages in which the Property participates; and (4) engaging in or otherwise supporting 
community and/or charitable activities which promote the image and presence of the Property 
among potential customers and referral sources.  The Manager shall develop, implement and 
periodically update an on-going marketing program for the Property.   

4.2.9. Licenses and Permits.  Manager shall obtain and keep in full force and 
effect, as may be required by applicable law, any and all licenses and permits necessary for the 
operation of the Property.  Owners shall fully cooperate with the Manager in applying for, and 
maintaining in effect, all such licenses and permits.   

4.3. Contracting Authority.   

4.3.1. Limitations on Contracting Authority.   

4.3.1.1. Monetary Limitation.  Notwithstanding any other provision of 
this Agreement, the Manager shall not enter into any contract relating to the operation and/or 
management of the Property which reasonably can be expected to exceed, in any Fiscal Year, 
one thousand ($1,000.00) dollars in value, without the prior written consent of the Owners.   

4.3.1.2. Notwithstanding any other provision of this Agreement, the 
Manager shall not enter into any contract relating to the operation and/or management of 
Property, the term of which extends beyond the initial term of this Agreement or any renewal 
term then in effect, without the prior written consent of the Owners.  In determining the term of 
any such contract, the term will be deemed to expire on the earliest date as of which the contract 
may be terminated by Manager, without penalty or other early termination charges.   

4.3.1.3. Consent Through Approval of Annual Budget.  For purposes of 
this Section 4.3.1., any required consent of the Owners shall be deemed to have been given if the 
contract in question has been accounted for and disclosed in the Annual Budget for the Fiscal 
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Year in question and such Annual Budget has been approved by the Owners.  Any dispute 
regarding contract authority shall be determined by the Owners and shall be binding on the 
Manager. 

4.4. Employees.   

4.4.1. Generally.  The Owners and the Manager acknowledge that the Property 
shall be operated and managed solely by the Manager utilizing Corporate Employees (CEs) and 
Property Specific Employees (PSEs).   

4.4.2. Hiring.  The Manager shall have the obligation and authority, in the 
Manager's sole discretion, to hire, train, promote, supervise, direct the work of and discharge all 
CEs and PSEs providing services with respect to the Property.   

4.4.3. Compensation and Benefits.  Consistent with the applicable Annual 
Budget, Manager shall have the right to fix the terms of compensation, to pay incentive 
compensation, and to provide employee benefits to all CEs and PSEs providing services with 
respect to the Property.  Such employee benefits may include, but are not limited to, pension 
plans, health insurance, life insurance, disability insurance and similar employee benefit plans.  
For the sake of clarity and the avoidance of doubt, the Owners and the Manager expressly 
acknowledge and agree that it is their intent that such compensation and benefits be reasonably 
sufficient to attract and retain employees in, and to otherwise remain competitive within, the 
employee workforce market in which the Property is located.  Manager may contract to utilize 
pension, insurance and other employee benefit plans operated by the City of Fort Smith to the 
extent permitted by law. 

4.4.4. Certain Tax Matters Related to Employees.  It is expressly understood and 
agreed that all CEs and PSEs providing services to the Property will be the employees of the 
Manager for all purposes, including, without limitation, federal, state and local tax and reporting 
purposes.  Owners acknowledge and agree that Manager, as the employer of all of the CEs and 
PSEs providing services to the Property, shall be entitled to all federal, state and/or local tax 
credits or benefits allowed to employers relating to the CEs and PSEs, including, without 
limitation, the Work Opportunity Tax Credit, The Targeted Jobs Tax Credit, and similar tax 
credits:  Provided, however, that Manager shall pay all incremental fees, if applicable, to qualify 
for such tax credits.   

4.4.5. Reimbursement of Expenses Related to PSEs and CEs.   

4.4.5.1. Generally.  Except as set forth in Section 4.4.5.2, below, with 
respect to CEs, all expenses incurred by the Manager with respect to CEs and PSEs shall be 
Reimbursable Expenses.  Such expenses include, but are not limited to:  (1) wages; (2) benefits 
of any type, including, without limitation, workers compensation insurance and benefits, pension 
benefits, health insurance, disability insurance, life insurance, sick benefits, severance pay and 
vacation pay; (3) the Manager's share of employee trust fund taxes, including (without 
limitation) FICA, FUTA and similar federal, state and local taxes or impositions paid by the 
Manager with respect to the CE or PSE; (4) employee expense reimbursement owed by the 
Manager to CEs and PSEs; and (5) professional expenses, including (without limitation) legal, 

December 16, 2014 Regular Meeting 391



 

accounting and actuarial services required by the Manager with respect to any employee matters 
including (without limitation) workers compensation claims, unemployment compensation 
claims, other employment based claims and pension administration.   

4.4.5.2. CEs.  The parties acknowledge that CEs shall normally provide 
services with respect to multiple facilities managed by the Manager.  That portion of all expenses 
incurred by the Manager with respect to CEs shall be Reimbursable Expenses equitably based 
upon the amount of time spent by the CE in question providing services to the Property and as 
allocated in the Annual Budget.   

4.4.5.3. Manager shall comply with each of the following listed federal 
and state laws and regulations:  

(1)  Title VII of the Civil Rights Act of 1991 (42 U.S.C. §§ 2000(e), et 
seq); 
(2)  The Discrimination in Employment Act of 1967, as amended (29 
U.S.C. § 621 et seq.); 
(3)  The Civil Rights Acts of 1866, 1871, 1964 and 1991; 
(4)  The Americans with Disabilities Act of 1990 (42 U.S.C. § 1211, et 
seq.); 
(5)  The Rehabilitation Act of 1973 (29 U.S.C. § 701, et seq); 
(6)  The Fair Labor Standards Act (29 U.S.C. § 201, et seq); 
(7)  The Equal Pay Act of 1973 (29 U.S.C. Chapter 8, §§ 206(d), et seq.); 
(8)  The Consolidated Omnibus Budget and Reconciliation Act of 1985, 
(29 U.S.C. § 1161, et seq. as amended); 
(9)  The Employee Retirement Income and Security Act (29 U.S.C. § 
1001, et seq. as amended); 
(10)  The Older Workers’ Benefit Protection Act; 
(11)  The Arkansas Civil Rights Act 
(12)  The Family and Medical Leave Act (29 U.S.C. § 2601 et seq.); 
(13)  The Arkansas Workers’ Compensation Act (Ark. Code Ann. § 11-9-
101 et seq.); 
(14)  Any other federal, state or local law or ordinance governing 
discrimination in employment or public facilities. 
 
4.4.5.4. Certain Employee Expenses Related to Termination of this 

Agreement.  The Owners and Manager acknowledge and agree that:  (1) the Manager will be 
required to terminate all PSEs upon termination of this Agreement; and (2) the Manager will 
incur certain expenses related to the termination of the employment of such PSEs.  The Owners 
and the Manager agree that such termination related expenses shall be Reimbursable Expenses.  
Termination related expenses include, but are not limited to:  (1) compensation in lieu of 
vacation pay and sick leave; (2) reasonable severance pay; (3) unemployment benefit 
obligations; (4) COBRA liability; (5) WARN Act liability; and (6) such other termination 
benefits as are due the terminated employee pursuant to law and/or which arise under benefit 
plans established by the Manager pursuant to Section 4.4.3, above.  The provisions of this 
Section 4.4.5.4 shall be applicable regardless of the basis upon which this Agreement is 
terminated, or the reason(s) therefor.   
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V. Reimbursement of Expenses of Manager 

5. Reimbursement of Expenses of Manager.   

5.1. Generally.  It is the agreement of the Owners and Manager that the following, as 
budgeted, shall be paid from the Operating Agreement:   (1) all direct, out-of-pocket expenses 
incurred by the Manager in the performance of the Manager's obligations under this Agreement; 
and (2) to the extent expressly provided for in this Agreement, indirect expenses (such as, but not 
limited to, allocations for services provided by CEs) incurred by the Manager in the performance 
of the Manager's obligations under this Agreement.   

5.2. Specific Items Reimbursable.   

5.2.1. Generally.  The provisions of this Section 5.2 are not intended to limit the 
application or generality of Section 5.1, above, but rather are set forth herein for the purposes of 
clarity and the avoidance of doubt.   

5.2.2. Property Specific Employer Expenses.   

5.2.2.1. Wages, Benefits and Related Items.  All expenses incurred by 
the Manager with respect to PSEs shall be Reimbursable Expenses, as more specifically set forth 
in Section 4.4.5.1, above.   

5.2.2.2. Termination Expenses.  All expenses incurred by the Manager 
in connection with the termination of PSEs, as more specifically described in Section 4.4.5.4, 
above, shall be Reimbursable Expenses.   

5.2.3. Corporate Employee Expenses.   

5.2.3.1. Wages, Benefits and Related Items.  Subject to the limitations 
set forth in Section 4.4.5.2, above, all expenses incurred by the Manager with respect to work 
performed by CEs with respect to the Property shall be Reimbursable Expenses.   

5.2.4. Professional Expenses.  Within budget, all expenses incurred by the 
Manager to retain professional advisors (including, without limitation, legal, accounting, 
engineering, and environmental advisors) with respect to matters arising out of or relating to the 
operation and management of the Property shall be paid from the Operating Account.     

5.2.5. Manager will be reimbursed for travel at City government per-diems and 
for standard class rental cars and coach fares. 

5.3. Mechanism for Reimbursement.   

5.3.1. Generally.  The Manager shall be entitled to receive reimbursement for 
Reimbursable Expenses by making draws directly from the Operating Account.  The Manager 
may make such draws in advance of the actual expenditure in question to the extent that such 
expenses are reasonably ascertainable and such advance is no more than five (5) business days 
prior to the date on which such expense shall be paid by the Manager.  Such advance draws 
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include, but are not limited to, transfers from the Operating Account to the Manager's payroll 
account to cover weekly wages for PSEs and Reimbursable Expenses (including, without 
limitation, the Manager's portion of applicable payroll taxes) associated therewith.   

5.3.2. Refund of Excess Reimbursements.  In the event that reimbursements for 
Reimbursable Expenses should exceed the amount of such Reimbursable Expenses, or the 
Manager makes a recovery (through insurance or otherwise) with respect to Reimbursable 
Expenses previously reimbursed to the Manager, the Manager shall promptly refund to the 
Operating Account any such excess amounts and/or recoveries.  Such refunds may be made by 
the Manager through a deposit thereof in the Operating Account or as may otherwise be agreed 
upon by the Owners and the Manager.   

VI. Compensation to Manager 

6. Compensation to Manager.   

6.1. Base Compensation.  In consideration for the services rendered by the Manager 
pursuant to this Agreement, the Owners agree to pay to the Manager base compensation in 
accordance with the provisions of Schedule 6.1 to this Agreement.  The Manager shall submit an 
invoice to the Owners monthly for and, when approved by Owners, shall have the right to 
withdraw such base compensation from the Operating Account, as and when specified in 
Schedule 6.1.   

6.2. Incentive Compensation.  In additional consideration for the services rendered by 
the Manager pursuant to this Agreement, the Owners agrees to pay to the Manager Incentive 
compensation in accordance with the provisions of Schedule 6.2 to this Agreement.  The 
Manager shall submit an invoice to the Owners at end of the Fiscal Year along with the Annual 
Fiscal Report and, when approved by Owners, shall have the right to withdraw same from the 
Operating Account as and when specified in Schedule 6.2.   

6.3. Nature of Compensation.  The compensation described in this Article VI is in 
consideration for the obligations undertaken and performed by the Manager under this 
Agreement.  Such compensation is in addition to, and not in lieu of, any Reimbursable Expenses 
under this Agreement. 

VII. Term and Termination 

7. Term and Termination 

7.1. Term.   

7.1.1. Initial Term.  The initial term of this Agreement shall begin on the 
Effective Date and shall continue through December 31, 2017, unless earlier terminated pursuant 
to Section 7.2, below.   

7.1.2. Renewal Term.  This Agreement shall automatically renew for successive 
one year renewal terms following the initial term and each subsequent renewal term for a total 
term of 3 years, unless:  (1) a notice of non-renewal shall have been timely given by either party 
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as set forth in Section 7.2.2, below; or (2) this Agreement is otherwise terminated prior to the 
completion of the initial term or the renewal term then in effect, as the case may be, pursuant to 
the provisions of Section 7.2, below.   

7.2. Termination.   

7.2.1. Mutual Written Agreement.  This Agreement may be terminated at any 
time by mutual written agreement of the parties.   

7.2.2. Expiration of Initial Term or Renewal Term Following the Giving of 
Notice of Non-Renewal.  This Agreement shall automatically terminate upon the expiration of 
the initial term or the renewal term then in effect if either party shall have given to the other 
party a written notice of non-renewal in accordance with this Section 7.2.2.  Such notice of non-
renewal shall be identified as a notice of non-renewal which is being given pursuant to this 
Section 7.2.2 and must be given no later than sixty (60) days prior to the expiration of the initial 
term or renewal term in question, as the case may be.  Such notice of non-renewal may not be 
revoked.  No other action on the part of either party shall be necessary following the giving of a 
notice of non-renewal to cause the termination of this Agreement to be effective upon the 
expiration of the initial term or the renewal term in question, as the case may be.   

7.2.3. Destruction or Loss of the Property.  Either party may terminate this 
Agreement upon sixty (60) days written notice to the other party if the Property is substantially 
destroyed or the Property is taken by any governmental or other entity pursuant to the power of 
eminent domain.   

7.2.4. By Owners for Cause.   

7.2.4.1. Generally.  The Owners may terminate this Agreement for 
cause at any time upon the commission of an event of default by the Manager.  For purposes of 
this Section 7.2.4, an “event of default by the Manager” shall consist of one or more of the 
following events:  (1) an act of fraud by the Manager with respect to the Owners; (2) 
embezzlement or misappropriation by Manager of funds or property of the Owners; and (3) any 
breach of this Agreement by Manager which remains uncured for a period of sixty (60) days 
following receipt by Manager of a written notice from the Owners describing such breach in 
reasonable detail and demanding the cure thereof.  Termination pursuant to this Section 7.2.4 
shall be effectuated by the Owners giving the Manager written notice thereof.  Such written 
notice of termination must be separate from any notice given pursuant to clause (3) of the 
preceding sentence.   

7.2.4.2. Theft by Employees Not Attributed to Manager.  For the 
purposes of this Section 7.2.4, acts of fraud, embezzlement and/or misappropriation by PSEs and 
CEs which are solely for the personal benefit of the PSE or CE in question and are undertaken 
without the knowledge or consent of the senior management of the Manager, shall not be 
attributed to the Manager and shall not serve as a basis for terminating this Agreement pursuant 
to this Section 7.2.4.  Without limiting the generality of the preceding sentence, the parties 
acknowledge that the purpose of this Section 7.2.4.2 is to exclude petty theft on the part of 
employees as a basis for terminating the Manager for cause.  The provisions of this Section 
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7.2.4.2 shall not, however, be construed as limiting the obligation of the Manager to take 
reasonable and appropriate measures to reduce and discourage employee theft.   

7.2.4.3. Wrongful Termination for Cause.  In the event that the Owners 
wrongfully terminate this Agreement for cause pursuant to Section 7.2.4.1, above, such 
termination shall be treated as a termination without cause pursuant to Section 7.2.6, below.  In 
such case, the Manager shall be entitled to receive the termination payment described in Section 
7.3.3. 

7.2.4.4. Safety Matters not Cured.  The Owners may take immediate, 
temporary control of the management and operation of the Property due to matters of safety that 
are not cured within three (3) days of notice.  The Owners shall notify the Manager of such 
conditions verbally and in writing.  Matters of safety include but are not limited to water quality, 
best practices for lifeguards, and best practices for food service.  This Agreement may be 
terminated with cause in the event safety matters are not cured within three (3) days of notice.  
Additionally, Owners reserve the right to direct immediate safety measures, and Manager shall 
follow and implement the directed safety measures. 

7.2.5. By Manager for Cause.  The Manager may terminate this Agreement for 
cause at any time upon the commission of an event of default by the Owners.  For purposes of 
this Section 7.2.5, an “event of default by the Owners” shall consist of one or more of the 
following events:  (1) the Owners fail to comply with their obligation under Section 3.2.2.3, 
above, relating to the maintenance of a minimum balance in the Operating Account; (2) the 
Owners fail to comply with Section 3.2.3.5, above relating to the initial funding of the Operating 
Account; (3) the failure of the Owners to timely pay the Manager base and incentive 
compensation as provided in Article VI, above; and (4) any breach of this Agreement by Owners 
which remains uncured for a period of sixty (60) days following receipt by the Owners of a 
written notice from the Manager describing such breach in reasonable detail and demanding the 
cure thereof.  Termination pursuant to this Section 7.2.5 shall be effectuated by the Manager 
giving the Owners written notice thereof.  Such written notice of termination must be separate 
from any notice given pursuant to clause (4) of the preceding sentence.   

7.2.6. By the Owners without Cause.  The Owners shall have the right to 
terminate this Agreement without cause at the Owners’ discretion, upon sixty (60) days prior 
written notice to the Manager.     

7.3. Effect of Termination.   

7.3.1. Generally.  Except as otherwise provided in this Agreement, upon 
termination of this Agreement all obligations of the parties under this Agreement shall terminate 
in their entirety.  Notwithstanding the foregoing, those obligations and rights of the parties 
accruing prior to termination or as a result of the termination, shall survive termination of this 
Agreement.  Those provisions of this Agreement which, by their express terms or by their 
operation, are intended to survive termination, shall survive termination of this Agreement.  Such 
provisions include, but are not limited to, Article VI, above, this Article VII, and Article X, 
below.   
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7.3.2. Compensation and Reimburse Reimbursable Expenses.  The obligation of 
the Operating Fund to provide base and incentive compensation pursuant to Article VI of this 
Agreement, and to reimburse Reimbursable Expenses, as set forth in Article V and any other 
provisions of this Agreement relating to the reimbursement of Reimbursable Expenses, shall 
survive termination.   

7.3.3. Termination Payment.  If the Owners terminate this Agreement without 
cause pursuant to Section 7.2.6, above, the Owners shall pay to the Manager a termination 
payment in the amount of $15,000.00.  Such payment shall be in addition to, and shall not be in 
lieu of, any other amounts which are payable by the Operating Fund to the Manager under this 
Agreement, including, without limitation, base compensation, incentive compensation, and the 
reimbursement of Reimbursable Expenses up to the date of termination.  Such termination 
payment shall be paid to the Manager not more than 60 days following the date on which the 
Owners gave the Manager notice of the termination of this Agreement without cause.  The 
Manager shall have the right to withdraw such termination payment from the Operating Account.  

7.3.4. Operating Fund.  Upon termination and payment of all obligations of this 
Agreement, the Operating Fund shall revert to Owners and the Manager shall have no claim to or 
right of ownership in the Operating Fund.  

VIII. Insurance 

8. Insurance.   

8.1. Insurance Placed by Manager.  The Manager shall keep in effect during the term 
of this Agreement those insurance policies and coverages which are described in Schedule 8.1 
to this Agreement.  Unless otherwise agreed upon by the Owners and the Manager in writing, 
the Owners shall not have the responsibility for procuring the insurance policies and coverages 
described in Schedule 8.1.  Such insurance policies shall provide the following:   

1. The Owners shall be named as an additional insured and any right 
of subrogation against the Owners and the Owners’ employees 
shall be waived by the insurer.   

2. The policies shall not be cancellable except upon thirty (30) days 
prior written notice to the Owners.   

3. The loss payees (to the extent applicable) shall be the Owners and 
the Manager, as their interests may appear.   

The Manager shall, annually and from time to time upon request, provide to the Owners 
certificates of insurance evidencing the insurance policies and coverages required by this Section 
8.1.  Unless otherwise noted on Schedule 8.1, the insurance premiums paid by the Manager for 
such insurance policies and coverages shall be Reimbursable Expenses.   
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IX. Accounting and Reporting 

9. Accounting and Reporting.   

9.1. Maintenance of Records.  The Manager shall maintain accurate, complete and 
separate records showing income and expenditures relating to the operation of the Property, and 
from which accounts payable and accounts receivable, available cash, and other assets and 
liabilities pertaining to the Property can be readily identified and the amounts determined at any 
time.  The Owners shall have the right at any reasonable time by their employees or through 
other Owners’ representative(s), to inspect the records kept by the Manager pertaining to the 
Property, including, but not limited to, all checks, bills, invoices, contracts, statements, vouchers, 
cash receipts, correspondence, and all other records dealing with the management and operation 
of the Property.  The Owners shall have access to all electronic records at all times, including 
real time inspection.  The Owners shall have the further right to have an audit made at Owners’ 
expense of all account books and records pertaining to the management and operation of the 
Property.  The operation of the Property, specifically including the Operating Account, shall be 
subject to an annual audit conducted by certified public accounting firm selected by the Owners.  
The expenses of the audit shall be an Operating Fund expense. 

9.2. Reports.   

9.2.1. Annual Financial Report.  With respect to each Fiscal Year, the Manager 
will cause an annual financial report to be prepared showing all revenues, costs and expenses in 
detail.  The report will be certified by the Manager as complete and accurate, and will be 
submitted to the Owners no later than sixty (60) days following the Fiscal Year in question.   

9.2.2. Annual Physical Condition Report.  The Manager will furnish an annual 
report with respect to the physical and operational condition of the Property and its equipment on 
or about January 30 October 15 of each year.   

9.2.3. Profit/Loss Statements.  The Manager will furnish monthly to the Owners 
a profit/loss statement detailing all receipts and disbursements for each month, such statement to 
be furnished on or before the eighteenth (18th) day of each month for the preceding month.  Such 
statement shall show the status of income and expenses and shall be supported by bank 
statements, canceled checks, vouchers, duplicate invoices, and similar documentation covering 
all items of income and expense, the originals of which shall be kept in the Manager's office and 
be available for inspection by the Owners or Owners’ representative(s) at all reasonable times.   

9.2.4. Operating Statements.  The Manager shall provide quarterly operating 
statements showing income and expense for the Fiscal Year quarter and Fiscal Year to date and 
for the same period of the preceding year.   

9.3. Record Retention.  The Manager shall retain all records required to be created 
and/or maintained by the terms of this Agreement for a period of five (5) years.   
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9.4. Survival.  Except as set forth in this Section 9.4, the provisions of this Article IX 
shall survive the termination of this Agreement.  Sections 9.2.1, 9.2.3 and 9.2.4 shall survive 
with respect to the last Fiscal Year during the Term of this Agreement, it being the intent of the 
parties that the Manager shall provide such reports for the periods of time running through the 
end of the Term of this Agreement.  Section 9.2.2 shall not survive termination of this 
Agreement.   

X. Other Provisions 

10. Other Provisions.   

10.1. Representations and Warranties of Manager.  Manager represents, warrants and 
covenants with Owners as of the Effective Date as follows:   

 (a) Due Organization, Etc.  Manager is duly organized, validly existing, and 
in good standing, is duly qualified to do business in the state in which the Property is 
located, and has full power, authority and legal right to execute, perform, and timely 
observe all of the provisions of this Agreement.  Manager's execution, delivery and 
performance of this Agreement have been duly authorized.   

 (b) Valid and Binding Obligations.  This Agreement constitutes a valid and 
binding obligation of Manager and does not and will not constitute a breach of or default 
under the corporate documents or bylaws of Manager or the terms, conditions or 
provisions of any law, order, rule, regulation, judgment, decree, agreement or instrument 
to which Manager is a party or by which it or any of its assets is bound or affected.   

 (c) No Third Party Approval Required.  No approval of any third party is 
required for Manager's execution and performance of this Agreement that has not been 
obtained prior to the execution of this Agreement.   

 (d) Maintaining Legal Existence.  Manager shall, at its own expense, keep in 
full force and effect throughout the Term of this Agreement its legal existence and the 
rights required for it timely to observe all of the terms and conditions of this Agreement.   

 (e) No Litigation.  There is no litigation or proceeding pending or, to the 
knowledge of the Manager, threatened against Manager that could adversely affect the 
validity of this Agreement or the ability of Manager to comply with its obligations under 
this Agreement.   

10.2. Representations and Warranties of Owners.  Owners represent, warrant and 
covenant to Manager as of the Effective Date and the Commencement Date, as follows:   

 (a) Due Organization, Etc.  Owners are duly organized, validly existing, and 
in good standing in the state in which the Property is located, and have full power, 
authority and legal right to execute, perform and timely observe all of the provisions of 
this Agreement.  Owners’ execution, delivery and performance of this Agreement have 
been duly authorized.   
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 (b) Valid and Binding Obligation.  This Agreement constitutes valid and 
binding obligations of Owners and do not constitute a breach of or default under the 
corporate documents or bylaws of Owners or the terms, conditions or provisions of any 
law, order, rule, regulation, judgment, decree, agreement or instrument to which Owners 
is a party or by which it or any of its assets is bound or affected.   

 (c) No Third Party Approval Required.  No approval of any third party 
(including any holder of any Mortgage) is required for Owners’ execution and 
performance of this Agreement that has not been obtained prior to the execution of this 
Agreement.   

 (d) Continued Legal Existence.  Owners shall, at its own expense, keep in full 
force and effect throughout the Term of this Agreement their legal existence and the 
rights required for them timely to observe all of the terms and conditions of this 
Agreement.   

 (e) Required Approvals.  Owners shall maintain throughout the term of this 
Agreement all approvals that are required to be in their name and that are necessary to 
own and the Property , but the foregoing shall not relieve Manager from obtaining 
permits, licenses, authorizations and other approvals required hereunder.   

 (f) No Adverse Litigation/Condemnation.  There is no litigation or 
proceeding pending or threatened against Owners, or to the knowledge of Owners, 
against the Property, that could adversely affect the validity of this Agreement or the 
ability of Owners to comply with its obligations under this Agreement.  Owners are not 
aware of any condemnation proceeding pending or threatened against the Property or any 
portion thereof.   

 (g) Environmental.  Except as disclosed in Schedule 10.3(g) to this 
Agreement, Owners have no actual knowledge that the Property violates any 
environmental legal requirement or any law or regulation relating to environmental 
conditions or safety.   

 (h) Rights to Purchase.  Owners have not granted any other person the right to 
purchase the Property.     

10.3. Joint Representation and Warranty.   

No Hazardous Materials.  Neither Manager nor Owners shall knowingly use or occupy, 
or knowingly permit the Property or any part thereof to be used or occupied, for any unlawful, or 
ultra hazardous use (including the prohibited or unlawful use or storage of hazardous materials, 
or any disposal of hazardous materials), or operate or conduct the business of the Property in any 
manner known to constitute or give rise to a nuisance of any kind.   

10.4. Use of Affiliates by Manager.  Subject to the terms of this Agreement, in fulfilling 
its obligations under this Agreement, the Manager may, from time to time, delegate certain of its 
obligations to one or more affiliates, provided that, if an affiliate performs services which the 
Manager is required to provide pursuant to this Agreement, the Manager shall be ultimately 
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responsible to the Owners for the affiliate's performance, and the Owners shall not pay more for 
the affiliate's services and expenses than the Manager would have been entitled to receive 
pursuant to this Agreement had the Manager performed the services.  If an affiliate otherwise 
performs services for or provides goods to the Property, such goods or services shall be of a 
quality and supplied at prices and on terms at least as favorable to the Property as generally 
available in the relevant market.  For purposes of this Section 10.5, the term "affiliate of the 
Manager" means any entity controlling, controlled by, or under common control with, the 
Manager.  The Manager will notify the Owners in writing and obtain the Owners’ approval 
(exercised in the reasonable discretion of Owners) of the use of Affiliates. 

10.5. Governing Law.  This Agreement shall be construed and enforced in accordance 
with the laws of the State of Arkansas, without reference to any applicable principles of conflicts 
of law which would direct the application of the laws of another jurisdiction.  Any dispute, 
controversy, claim or other matter arising out of or relating to the negotiation, execution, 
delivery or performance of this Agreement, or the breach thereof, regardless of whether such 
dispute, controversy, claim or other matter is characterized as arising in contract, tort (including, 
without limitation, fraud, fraudulent misrepresentation, negligence and/or negligent 
misrepresentation), strict liability, statutory liability, indemnity, contribution or otherwise, shall 
be governed by, and determined and resolved in accordance with, the laws of the State of 
Arkansas, without reference to any applicable principles of conflicts of law which would direct 
the application of the laws of another jurisdiction.   

10.6. Waivers, Modifications, Remedies.  No failure or delay by a party to insist on the 
strict performance of any term of this Agreement, or to exercise any right or remedy consequent 
on a breach thereof, shall constitute a waiver of any breach or any subsequent breach of such 
term.  Neither this Agreement nor any of its terms may be changed or modified, waived or 
terminated (unless otherwise provided hereunder) except by an instrument in writing signed by 
the party against whom the enforcement of the change, waiver or termination is sought.   

10.7. Severability of Provisions.  If a court of competent jurisdiction or an arbitrator 
determines that any term of this Agreement is invalid or unenforceable to any extent under 
applicable law, the remainder of this Agreement (and the application of this Agreement to other 
circumstances) shall not be affected thereby, and each remaining term shall be valid and 
enforceable to the fullest extent permitted by law.   

10.8. Notices.  Notices, consents, determinations, requests, approvals, demands, reports, 
objections, directions and all other communications required or permitted to be given under this 
Agreement shall be in writing and shall be deemed to have been duly given and to be effective 
on the date on which such communications are delivered by personal delivery, by facsimile 
transmission (with telephonic confirmation of receipt), DHL, Federal Express or other similar 
courier service or by the United State Postal Service or its successor after being deposited with 
the United States Postal Service as Express Mail or as registered or certified matter, postage 
prepaid, return receipt requested, addressed to the parties at the addresses specified below, or at 
such other address as the party to whom the notice is sent has designated in accordance with this 
Section 10.9.  All such communications shall be deemed to have been received by the intended 
recipient (i) in the case of air courier services, on the next Business Day after deposit with such 
air courier service with a request for next day service; (ii) in the case of a facsimile transmission, 
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on the Business Day such transmission was sent, or if not a Business Day or if transmitted after 
4:00 p.m. local time, then on the next Business Day; and (iii) in the case of first-class mail, three 
Business Days after the deposit with the United States Postal Service.  Until a party provides a 
change in address in accordance with this Section 10.9, notices will be sent to the following 
addresses:   

To Owners: City of Fort Smith: 
City Administrator 
P.O. Box 1908 
Fort Smith, AR  72902-1908 
Fax: (479)784-2256 

  
Sebastian County: 
County Judge 
35 South 6th Street, Rm. 106 
Fort Smith, AR  72901 
Fax:  (479) 784-1550 

 
To Manager:   

 
Richard Coleman, CHA 
Senior Vice President  
American Resort Management, LLC 
3614 West 12th Street 
Erie, PA 16505 
Fax:  814-833-2667  

 

10.9. Assignment.  This Agreement may not be assigned by either party without the 
prior written consent of the other party, which consent may be withheld in the other party's sole 
discretion.   

10.10. Counterparts.  This Agreement may be executed in several counterparts, each of 
which shall be an original, but all of which shall constitute one and the same instrument.   

10.11. Relationship of the Parties.  Manager and Owners acknowledge and agree that 
they are not joint venturers, partners, or joint owners with respect to the Property, and nothing 
contained in this Agreement shall be construed as creating a partnership, joint venture, or similar 
relationship between Manager and Owners with respect to the Property or the operation thereof.  
The Parties acknowledge and agree that Manager is an independent contractor, is not an 
employee of the Owners and is not an agent under the control or supervision of the Owners.  
This Agreement shall not be construed at any time to be an interest in real estate or a lien or 
security interest of any nature against the Property or any other land used in connection with the 
Property, or any equipment, fixtures, inventory, motor vehicles, contracts, documents, accounts, 
notes, drafts, acceptances, instruments, chattel paper, general intangibles or other personal 
property now existing or that may hereafter be acquired or entered into with respect to the 
Property or the operation thereof.  Notwithstanding anything to the contrary in this Agreement or 
otherwise, in no event shall the Manager have any right to bind the Owners.   
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10.12. Further Assurances.  The parties shall do and procure to be done all such acts, 
matters and things and shall execute and deliver all such documents and instruments as shall be 
required to enable the parties to perform their respective obligations under, and to give effect to 
the transactions contemplated by, this Agreement.   

10.13. No Third Party Beneficiaries.  None of the obligations hereunder of either party 
shall run to or be enforceable by any party other than the party to this Agreement or by a party 
deriving rights hereunder as a result of an assignment permitted pursuant to the terms hereof.  
There are no third party beneficiaries with respect to this Agreement.   

10.14. LIMITATIONS ON FIDUCIARY DUTIES.  TO THE EXTENT ANY 
FIDUCIARY DUTIES ARE INCONSISTENT WITH, OR WOULD HAVE THE EFFECT OF 
MODIFYING, LIMITING OR RESTRICTING, THE EXPRESS PROVISIONS OF THIS 
AGREEMENT:  (A) THE TERMS OF THIS AGREEMENT SHALL PREVAIL; (B) THIS 
AGREEMENT SHALL BE INTERPRETED IN ACCORDANCE WITH GENERAL 
PRINCIPLES OF CONTRACT INTERPRETATION WITHOUT REGARD TO THE 
COMMON LAW PRINCIPLES OF AGENCY; AND (C) ANY LIABILITY BETWEEN THE 
PARTIES SHALL BE BASED SOLELY ON PRINCIPLES OF CONTRACT LAW AND THE 
EXPRESS PROVISIONS OF THIS AGREEMENT.  FOR PURPOSES OF ASSESSING 
MANAGER'S FIDUCIARY DUTIES AND OBLIGATIONS UNDER THIS AGREEMENT, 
THE PARTIES ACKNOWLEDGE THAT THE TERMS AND PROVISIONS OF THIS 
AGREEMENT AND THE DUTIES AND OBLIGATIONS SET FORTH HEREIN, ARE 
INTENDED TO SATISFY THE FIDUCIARY DUTIES WHICH MAY EXIST AS A RESULT 
OF THE RELATIONSHIP BETWEEN THE PARTIES, INCLUDING WITHOUT 
LIMITATION ALL DUTIES OF LOYALTY, GOOD FAITH, FAIR DEALING, FULL 
DISCLOSURE OR ANY OTHER DUTY DEEMED TO EXIST UNDER THE COMMON 
LAW PRINCIPLES OF AGENCY OR OTHERWISE.  THE PARTIES HEREBY 
UNCONDITIONALLY AND IRREVOCABLY WAIVE AND RELEASE ANY RIGHT, 
POWER OR PRIVILEGE EITHER MAY HAVE TO CLAIM OR RECEIVE FROM THE 
OTHER PARTY ANY PUNITIVE, EXEMPLARY, STATUTORY OR TREBLE DAMAGES 
OR ANY INCIDENTAL OR CONSEQUENTIAL DAMAGES WITH RESPECT TO ANY 
BREACH OF FIDUCIARY DUTIES.   

 IN WITNESS WHEREOF, the duly authorized representatives of the Owners and 
Manager have executed this Agreement effective as of the Effective Date.   

 
      AMERICAN RESORT MANAGEMENT, LLC 
 
 
 
Date:        By:        
  
 Name: ___________________________ 
  
 Title:   ___________________________ 
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CITY OF FORT SMITH, ARKANSAS SEBASTIAN COUNTY, ARKANSAS 
 
 
 
By:                                           By:       
 Sandy Sanders, Mayor                    Date David Hudson, County Judge Date 
 
 
 
Attest: ________________________  Attest:  _____________________________ 
  City Clerk     County Clerk 
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Schedule 6.1 
 
 

Base Compensation of Manager 
 

  
 
a. Compensation.  In consideration for the services to be rendered to the 

Owners by the Manager under this Agreement, the Owners agrees to pay the Manager a 
management fee based on the following schedule: 
 
Years  1  (partial  year)  ‐  3  (full  year)  fee  shall  be    Five  Percent  (5.0%)  of  gross  revenue 
 
Gross Revenues (hereinafter defined) from the Water Park actually collected, shall be deducted 
monthly from the Operating Account (herein defined) on the tenth (10th) day of the month 
following for which Gross Revenues are calculated.  “Gross Revenues” shall mean all revenues, 
fees, rentals and receipts of every kind derived from operating the Water Park and all 
departments and parts thereof, including, but not limited to, income (from both cash and credit 
transactions) revenues, fees, rentals and receipts from: Water Park admissions, rentals of facility, 
ancillary revenue center(s) income, telephone charges, stores, offices, exhibit or sales space of 
every kind; license, lease and concession fees, and rentals (not including gross receipts of 
licensees, lessees and concessionaires); income from vending machines; income from parking; 
health club membership fees; admission fees; food and beverage sales; wholesale and retail sales 
of merchandise; and service charges. 
 
“Gross Revenues” shall not include the following: sales or rentals of space outside the four walls 
of the Water Park (arising from items like sales or rentals of outparcels or portions of the parking 
lot, lease of rooftop space for cell phone towers, solar panels and similar items) additional 
venues established within the Water Park after the date of this Agreement if they are leased to a 
third party and not run by the Manager (such as a check cashing business, a gift shop, etc.), 
chargeback’s from disputed credit card payments, gratuities paid to employees of the Water 
Park; federal, state or municipal excise, sales or use taxes or any other taxes collected directly 
from customers, patrons or guests or included as part of the sales price of any rentals, goods or 
services; interest received or accrued with respect to funds in Advertising Accounts, the Reserve 
Accounts or the Operating Accounts of the Water Park; any refunds, rebates, discounts and 
credits of a similar nature, given, paid or returned in the course of obtaining Gross Revenues or 
components thereof; or insurance proceeds; condemnation proceeds, or revenues derived through 
sales of real estate. 
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Schedule 6.2 
 
 

Incentive Compensation of Manager 
 

a. Performance Bonus Incentive.  As additional consideration for the services to be 
rendered to the Owners by the Manager under this Agreement, Owners agree to 
pay Manager an annual incentive bonus based on meeting certain operational 
performance goals.  The performance bonus shall be based on operating profits 
for each year, the first year running from the Commencement Date through and 
including December will be pro-rate based on the number of months open.  
Thereafter the annual Incentive Bonus will be based on a full twelve (12) months 
starting with January and including December and will continue for each twelve 
(12) month period thereafter during the term of this Agreement.  The performance 
bonus for 2015 will be based upon a budget attached hereto as Schedule 3.1.1.2.  

  
Operating Profit* GOAL        % OF Operating               Percentage of Bonus 
                                                    Goal Met                    Paid on Operating Profit  

  
$309,413 for 2015                   110%+                                     10% 

105.1% - 109.9%                    7.5% 
100.1% - 105%                          5% 

 
 

For example, in year 2, if operating profit goal is $1,000,000.00 and actual operating 
profit is $ 1,050,000.00 the operating profit would fall between the 100% and 105% scale and 
Manager would be entitled to a performance bonus of .5% in addition to the standard 
management fee paid to Manager under Schedule 6.1.  In this example, Manager would be 
entitled to a performance bonus of $50,000.00 x 5% or $2,500.00.  If, for example, in year 2, the 
operating profit $970,000.00, because operating profits are below 99.99% of budget, Manager 
would not be entitled to any performance bonus.  Any performance bonus due and payable to 
Manager must be paid by Owners to Manager within sixty (60) days of the completion of the 
year for which the performance bonus is calculated. 

 
*Operating Profit is calculated on Gross Revenues less operating expenses and management fees 
and before the following Fixed Costs:  depreciation and other budgeted reserves.  This number 
will be adjusted from year to year upon approval of the operating budget by the owners. 
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Schedule 8.1 
 
 

Insurance to be Placed by Manager or Owners 
 
 

1.1. Liability Insurance.  Operational Liability Insurance will be placed by the Manager. 
Such Liability Insurance will remain in effect at all times, and shall include both 
Sebastian County Government and the City of Fort Smith as named insured. Both 
Sebastian County Government and the City of Fort Smith maintain independent 
sovereign immunity from tort liability. The Manager and the Liability Insurance 
policy shall at all times defend and indemnify the Owners from such liability. 

1.2. Property and Casualty Insurance.  Property and Casualty Insurance for the facility 
will be provided for the year 2015 by the City of Fort Smith.  Each year, the Owners 
and the Manager may individually or collectively obtain pricing for insuring the real 
and personal property associated with the facility so that the most cost effective 
property and casualty insurance is in place at all times. 
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1.3. ADDITION TO MANAGEMENT AGREEMENT 

  _____________________  With  a  mailing  address  of  ___________________________ 
(hereinafter referred to as “Owners”), 
 

  ‐and‐ 
 

  American  Resort  Management,  LLC,  with  a  mailing  address  of  3614  W  12th  Street,  Erie, 
Pennsylvania 16505 (hereinafter referred to as “Agent”). 

 
          WHEREAS, Owners owns a parcels of real property located in ____________________, _____, and 
is  conducting  business  under  the  d.b.a.  ____________________________________________,  that 
consists of a building containing a outdoor water park, with various other support venues  including a 
food concession, retail concession, to be developed and estimated to open Spring 2015 and numerous 
other amenities, facilities and activities for guests (collectively, the “Property”) 
 

           WHEREAS, Owners has hired Agent to operate and manage Owners’ Water Park upon terms and 
conditions set forth  in that certain Management Agreement, dated as of___________________, 2014, 
between Owners and Agent. 
 

           NOW, THEREFORE, the parties hereto mutually agree as follows: 
 

1. In order that Agent may act as Owners’ exclusive agent in managing and operating the Water 
park, Agent shall have the authority to establish bank accounts in the name of Owners.  

 

a. Specifically,  Owners  agrees  that  Agent  may  establish  deposit  accounts  at 
_________________________________  Bank  in  Owners’  name  and  authorized 
signatories on the account will be: 

i. Jeffrey Mona; 
ii. Richard Coleman; 
iii. ____________________________; and 
iv. Any  other  authorized  representative  of  Owners,  as  designated  by 

_________________________. 
 

b. Any  of  the  individuals whose  names  are  set  forth  in  1(a)  above, whose  genuine 
signatures appear on  the  separate cards dated and  filed with _________________ 
Bank, are hereby authorized to act individually on behalf of Owners and in its name 
to; (i) sign checks, drafts, notes, or other instruments or orders for payment of funds 
from any account maintained by Agent on Owners’ behalf; and  (ii) endorse checks, 
drafts, notes, bills, certificates of deposit or other  instruments owned by or held by 
Owners  for  deposit  in  any  such  account,  or  for  collection  or  discount  by 
____________________ Bank. 

   

        IN WITNESS WHEREOF, the parties hereto have set their hands and seals. 
 

OWNERS: 
______________________________________ 
 
 
By:______________________________________ 
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TOTAL

Jan 15 Feb 15 Mar 15 Apr 15 May 15 Jun 15 Jul 15 Aug 15 Sep 15 Oct 15 Nov 15 Dec 15 Jan-Dec 15

Ordinary Income/Expense

Income

4001 · Season Passes

4001.10 · Season Passes Sold In Park 11 20 15 147 6,623 10,477 1,361 227 - - - - 18,880 

4001.20 · Season Passes Sold Online 283 283 378 378 1,369 1,941 83 5 - - - - 4,720 

4001.50 · Season Passes Sold in Prev Year - - - - - - - - - - - - - 

4001.60 · Gold Season Pass - - - - - - - - - - - - - 

Total 4001 · Season Passes 294 303 393 525 7,992 12,418 1,444 232 - - - - 23,600 

4002 · Day Passes

4002.10 · Day Passes Sold In Park - - - - 60,961         267,185        315,628         161,165      16,427 - - - 821,350 

4002.20 · Day Passes Sold Online - - - - 6,905 36,681 42,535 33,957        - - - - 120,080 

4002.30 · Group Sales - 4,167 8,334 21,648 49,212         41,649 43,754 39,587        - - - - 208,350 

4002.40 · Consignment Accounts - - 3,316 4,974 30,985         31,502 72,853 22,164        - - - - 165,800 

Total 4002 · Day Passes - 4,167 11,650         26,622 148,063       377,017        474,770         256,873      16,427 - - - 1,315,580 

4009 · Facility Fee - - - - - - - - - - - - - 

DRIVER 294 4,470 12,043         27,147 156,055       389,435        476,214         257,105      16,427 - - - 1,339,180 

4003.10 · Registrations at Park - - - - - - - - - - - - - 

- - - - - - - - - - - - - 

4080 · Locker Rentals - - - - 1,334 4,185 3,987 2,703 - - - - 12,210 

4083 · Cabana Rentals - - - - - - - - - - - - - 

4091 · Other Rentals - - - - - - - - - - - - - 

4100 · Food & Beverage - - - - 70,179         219,474        218,128         133,269      - - - - 641,025 

4150 · Gift Shop Merchandise - - - - 27,621         64,626 58,809 32,088        - - - - 183,150 

- - - - 99,134         288,285        280,924         168,060      - - - - 836,385 

4010 · Revenues Offset - - - - - - - - - - - - - 

4042 · Coupons & Discounts - - - - (20,822)        (73,816)         (121,257)       (51,947)       - - - - (267,836) 

4043 · Returned Checks & Chargebacks - - - - - - - (111) (54) - - - (165) 

4044 · Refunds & Returns - - - (10) (898) (454) (476) (1,087)         (575) - - - (3,500) 

4045 · Cash Over/Short - - - - 463 60 349 (39) 527 - - - 1,293 

4048 · Discount Adjustment - - - - - - - - - - - - - 

- - - (10) (21,257)        (74,210)         (121,384)       (53,184)       (102) - - - (270,208) 

Ben Geren Aquatic Park 2015 Draft Budget version 4.0
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4910 · Sponsorship Contract(s) -                  -               -               15,000            15,000         -                -                -              -                -               -               -                 30,000                

4950 · Commissions -                  -               -               -                  -               -                -                -              -                -               -               -                 -                      

-                  -               -               15,000            15,000         -                -                -              -                -               -               -                 30,000                

Total Income 294                 4,470           12,043         42,137            248,932       603,510        635,754         371,981      16,325          -               -               -                 1,935,357            

Cost of Goods Sold

5100 · Food & Beverage -                  -               -               14,212            16,568         58,756          56,647          29,633        576               1,254           -               -                 177,656               

5102 · Food & Beverage Equip & Other -                  -               -               775                 869              551               436               240             120               -               -               -                 2,992                  

5150 · Gift Shop Merchandise -                  -               5,082           44,725            10,002         9,250            9,148            8,188          15,247          -               -               -                 101,648               

-                  -               5,082           59,712            27,439         68,557          66,231          38,061        15,943          1,254           -               -                 282,296               

Gross Profit 294                 4,470           6,961           (17,575)           221,493       534,953        569,523         333,920      382               (1,254)          -               -                 1,653,061            

Expense

-                  -               -               -                  -               -                -                -              -                -               -               -                 -                      

6002 · Bank Service Charges 34                   65                34                31                   71                161               278               290             205               89                33                32                  1,322                  

6003 · ACH & Credit Card Process Fees 6                     89                241              543                 4,679           12,070          12,715          7,440          327               -               -               -                 38,107                

6005 · Dues & Subscriptions 260                 328              164              -                  74                -                41                 -              656               14                -               -                 1,537                  

6006 · Office Supplies 55                   344              250              738                 255              1,712            298               325             519               133              23                457                5,108                  

6007 · Postage and Delivery 77                   -               27                13                   102              402               6                   75               44                 11                330              5                    1,091                  

6008 · Equipment Rental-G&A -                  -               -               880                 2,647           1,520            960               563             528               664              116              123                8,001                  

6009 · Mileage Reimbursment 390                 390              390              390                 390              390               390               390             390               390              390              390                4,877                  

6012 · Meals & Entertainment 66                   97                150              267                 292              197               140               191             110               257              144              251                2,199                  

6013 · Admin Travel & Lodging 1,984              1,984           1,984           2,976              4,133           1,322            744               744             1,322            744              744              992                16,531                

6015 · Office Printing & Reproduction -                  -               -               -                  -               -                -                -              -                -               -               -                 -                      

6016 · Consulting Expense -                  -               -               -                  -               -                -                -              -                -               -               -                 -                      

6018 · Legal & Professional Fees 425                 -               1,364           485                 -               -                -                -              -                -               1,364           496                4,133                  

6019 · Vendor Charges & Fees -                  -               -               -                  -               -                -                -              -                -               -               -                 -                      

6023 · Ticketing Supplies & Costs -                  -               -               1,593              4,269           3,039            607               438             170               -               -               -                 10,117                

6027 · G&A Equipment & Supplies < $500 -                  37                115              -                  393              -                -                -              -                -               -               -                 546                     

6028 · Security and Patrols -                  -               -               -                  349              1,284            1,554            811             135               -               -               -                 4,133                  

6035 · Miscellaneous G&A Expenses 413                 413              413              1,240              1,240           1,240            992               661             413               413              413              413                8,265                  

6036 · Meals for Employer Convenience -                  -               -               -                  -               -                -                -              -                -               -               -                 -                      

3,710              3,747           5,132           9,156              18,894         23,337          18,725          11,928        4,819            2,715           3,557           3,159             108,878

6121 · In Park Radios -                  -               -               -                  -               694               231               231             -                -               -               -                 1,157                  

6122 · Park Telephone 530                 532              532              532                 596              307               533               534             534               534              418              418                6,000                  

6125 · Music Service -                  -               1,676           -                  1,117           1,117            1,117            559             -                -               -               -                 5,587                  
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6131 · Web Site Development & Hosting 5,253 324 324 324 324 324 599 324 324 324 984 3,004 7,505 

6135 · Ticketing Software & Support 4,518 - - - 687 - - - - - - - 3,852 

6136 · Computer Services & Repairs - - 129 147 2,708 734 159 755 588 - 472 1,334 7,026 

6138 · Technology Supplies < $500 - - - 23 23 29 23 17 - - - - 116 

6140 · Equipment Parts & Repairs - - - - - 215 76 56 - - - - 347 

10,301 856 2,661 1,026 5,455 3,420 2,738 2,476 1,446 858 1,874 4,756 37,867

6181 · Insurance-Workers Compensation - - - - 1,738 1,738 1,738 4,049 1,738 - - - 11,000 

6182 · Insurance-EPLI/Crime - - - - 1,521 1,521 1,521 1,521 1,521 - - - 7,604 

6184 · Equipment/Mechanical - - - - - - - - - - - - - 

6185 · Insurance-General Liability - - - - 5,921 5,921 5,921 5,921 5,921 - - - 29,606 

6186 · Insurance-Excess Gen Liability - - - - 1,051 1,051 1,051 1,051 1,051 - - - 5,257 

6187 · Insurance Property 2,159 2,159 2,159 2,159 2,671 2,671 2,671 2,671 2,671 2,671 2,671 2,671 30,000 

6191 · Finance Charge - - - - - - - - - - - - - 

6195 · Insurance-Other 720 432 432 432 432 432 432 432 432 432 432 729 5,769 

2,879 2,591 2,591 2,591 13,334         13,334 13,334 15,645        13,334 3,103 3,103 3,400 89,239

6401 · Television - - - - - - - - - - - - - 

6403 · Radio - - - 233 1,614 4,138 3,344 671 - - - - 10,000 

6404 · Magazine - - 645 645 - 192 192 192 - - - - 1,289 

6405 · Billboards - - - 2,472 2,473 2,473 907 - - - - - 5,852 

6406 · Other Media - - 118 23 2,110 1,006 - - - - - - 3,257 

6407 · Direct Mail - - 902 - 4,097 - - - - - - 1,399 6,397 

6408 · Internet - 1,500 1,500 2,250 2,250 2,250 2,250 2,250 - - - 2,250 15,000 

6410 · Materials & Collateral - 3,876 1,708 3,657 2,901 4,239 2,251 - - - 749 - 15,506 

6411 · Production Fees - 5,868 - 1,291 8,650 643 384 769 - - - - 11,737 

6412 · Marketing & Agency Fees - - - - 1,500 1,500 1,500 3,000 - - - - 9,000 

6414 · Promotions & Partnerships - - - - - - - - - - - - - 

6416 · Marketing Travel and Mileage Reimbursement 600  1,320 1,320 2,683 1,320 2,348 1,521 1,368 1,383 600 600 1,052 12,000 

600 12,564         6,193 13,254 26,915         18,789 12,349 8,250 1,383 600 1,349 4,701 106,947

6442 · Live Entertainment - - - - - - - - - - - - - 

6443 · Appearance & Agency Fees - - - - - - - - - - - - - 

6445 · Other Event Costs - - 1,608 1,072 1,429 4,783 3,946 2,162 - - - - 15,000 

- - 1,608 1,072 1,429 4,783 3,946 2,162 - - - - 15,000            

6450.10 · Training - - 191 389 - - - - - - - - 581 

- - 191 389 - - - - - - - - 581 
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6503 · Employee Uniforms 159                 -               142              2,470              4,261           1,437            512               63               -                -               164              -                 9,208                  

6504 · Employee Training Fees & Costs -                  -               -               1,102              -               (44)                -                -              -                -               -               -                 1,058                  

6505 · Training & Uniforms Reimbursed -                  (37)               -               (12)                  (2,112)          (2,583)           (936)              (802)            -                -               -               -                 (6,480)                 

6510 · Payroll Services 231                 231              231              463                 785              932               886               1,103          439               231              231              231                5,786                  

6520 · Director Salaries 12,916.67       12,916.67    12,916.67    12,916.67       12,916.67     12,916.67     12,916.67      12,916.67   12,916.67      12,916.67     12,916.67    12,916.67      155,000               

6530 · Manager Salaries 5,666.67         5,666.67      5,666.67      5,666.67         5,666.67      5,666.67       5,666.67        5,666.67     5,666.67        5,666.67      5,666.67      5,666.67        68,000                

6540 · Seasonal Wages -                      

6540.22 · Aquatics -                  -               -               513                 20,219         48,756          49,896          49,896        8,910            -               -               -                 178,200               

6540.24 · Park Services -                  -               -               1,342              2,463           5,764            5,764            5,764          653               -               -               -                 21,750                

6540.26 · First Aid -                  -               -               -                  198              1,186            1,037            1,464          -                -               -               -                 4,133                  

6540.30 · Maintenance -                  -               1,760           2,640              2,477           3,130            2,839            2,352          1,586            1,320           1,320           2,574             22,000                

6540.44 · Cashier & Accounting -                  -               -               -                  2,160           7,830            7,935            7,993          1,080            -               -               -                 27,000                

6540.60 · Guest Services -                  -               3,199           3,199              6,379           15,827          15,286          15,605        1,919            1,279           640              640                63,973                

6540.72 · Food & Beverage -                  -               -               1,600              3,200           7,888            8,894            9,138          640               640              -               -                 32,000                

6540.74 · Gift Shop -                  -               -               70                   1,440           4,560            4,570            4,560          480               320              -               -                 16,000                

6540.80 · Marketing -                  -               -               -                  -               -                -                -              -                -               -               -                 -                      

Total 6540 · Seasonal Wages -                  -               4,959           9,364              38,536         94,941          96,221          96,772        15,268          3,559           1,960           3,214             364,794

6580 · Payroll Taxes

6581 · Employer SS & MI 929                 929              1,177           1,397              2,856           5,676            5,740            5,768          1,693            1,107           1,027           1,090             29,390                

6582 · FUTA 113                 113              113              113                 113              113               113               113             113               113              113              113                1,360                  

6583 · SUTA-MS 19                   19                24                38                   461              1,089            1,113            1,113          212               22                21                22                  4,152                  

Total 6580 · Payroll Taxes 1,061              1,061           1,314           1,549              3,431           6,878            6,966            6,994          2,018            1,243           1,161           1,225             34,901

6595 · Employee Health Insurance 3,640              3,640           3,579           4,068              4,098           4,077            3,846            4,160          3,972            3,972           3,972           4,002             47,024                

23,674            23,478         28,808         37,587            67,582         124,222        126,079         126,874      40,280          27,588         26,071         27,255           679,499

6701 · Janitorial Supplies -                  -               -               748                 1,794           2,261            1,399            994             (71)                -               -               -                 7,125                  

6703 · Pest Control -                  -               -               -                  -               335               -                39               39                 -               -               -                 413                     

6704 · Equipment & Supplies< $500 -                  -               52                348                 450              670               96                 225             139               -               4                  -                 1,984                  

6705 · Equipment Repairs&Maintenance -                  -               321              351                 600              1,365            463               810             287               283              -               -                 4,480                  

6706 · Attraction Repairs&Maintenance -                  -               -               -                  -               1,715            3,085            2,898          661               661              661              661                16,531                

6710 · Facilities Repairs&Maintenance -                  -               -               -                  -               2,580            3,033            1,381          1,018            117              1,028           557                16,531                

6712 · Locker Service Fees -                  -               -               -                  494              2,311            2,202            1,285          208               -               -               -                 6,500                  

6713 · Locker Supplies & Fees -                  -               -               -                  -               -                -                -              -                1,041           -               -                 1,041                  

6720 · Safety Equipment < $1,000 -                  -               337              1,195              759              31                 865               24               63                 -               -               -                 3,273                  

6721 ·Life Safety Park Certification -                  1,577           1,577           1,577              1,577           1,577            1,577            1,051          -                -               -               -                 10,513                

6730 · Chemicals & Water Conditions -                  -               -               5,951              6,550           11,933          15,500          10,051        1,226            -               -               -                 49,592                

6732 · Furnishings & Signage < $500 -                  -               -               326                 1,934           647               1,035            356             -                -               -               -                 4,298                  
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6733 · First Aid Supplies - - - - 33 - 17 - - - - - 50 

6740 · Miscellaneous Expenses - - 734 734 734 734 734 - - - - - 3,670 

- 1,577 3,021 11,230 14,925         26,159 30,006 19,114        3,570 2,102 1,693 1,218 114,615

6751 · Electric - - - 2,309 9,918 16,531 18,184 16,562        6,612 5,410 2,269 2,265 82,653 

6752 · Gas - - - 42 47 182 248 222 94 30 31 54 1,157 

6753 · Water - - - 326 326 955 2,096 1,877 706 191 326 326 8,265 

6754 · Waste Disposal - - - 246 430 1,405 1,728 713 1,120 223 246 - 6,149 

- - - 2,923 10,721         19,073 22,256 19,374        8,532 5,854 2,872 2,645 94,250

6801 · Property Taxes - - - - - - - - - - - - - 

6802 · License Tax/Fee - - - - - - - - - - - - - 

6804 ·  Use Taxes - - - - - - - - - - - - - 

- - - - - - - - - - - - 0

7101 · Base Lease-City or County None - - - - - - - - - - - - - 

- - - - - - - - - - - - - 

15 224 602 2,107 12,447         30,176 31,788 18,599        816 - - - 96,772

Total Expense 41,179 45,037 50,807 81,335 171,701 263,292 261,220 224,421 74,180 42,820 40,519 47,134 1,343,648

Net Ordinary Income -40,885 -40,567 -43,846 -98,910 49,792 271,661 308,303 109,499 -73,798 -44,074 -40,519 -47,134 309,413

Other Income/(Expense)

Other Income

8001 · MTIP Sales Tax Rebates - - - - - - - - - - - - - 

8010 · Other Income - - - - - - - - - - - - - 

8020 · Misc Interest Income - - - - - - - - - - - - - 

8040 · Gain/Loss on Asset Dispositions - - - - - - - - - - - - - 

Total Other Income - - - - - - - - - - - - - 

Other Expense

8200 · Depreciation Expense - - - - - - - - - - - - - 

8210 · Amortization Expense - - - - - - - - - - - - - 

8250 · Management Incentive Bonus - - - - - - - - - - - - - 

8300 . Expansion Fund 14.70 223.50         602.15         1,357.35         12,759.45     33,886.00     37,856.90      21,258.25   821.35 - - - 108,780 

8400 · Capital Replacement Reserve 9 134 361 814 7,656 20,332 22,714 12,755        493 - - - 65,268 

Total Other Expense - - - - - - - - - - - - - 

Net Other Income/(Expense) 24 358 963 2,172 20,415         54,218 60,571 34,013        1,314 - - - 174,047 

Net Income (40,908.52)      (40,924.92)   (44,809.78)   (101,081.59)    29,376.51     217,443.17   247,731.57    75,485.42   (75,112.19)    (44,073.93)   (40,519.38)   (47,134.33)     135,365.69          

7300 · Management Fees
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6D 
 

RESOLUTION NO. ________________ 
 
 

A RESOLUTION ACCEPTING THE BID AND AUTHORIZING 
A CONTRACT WITH DIXON CONTRACTING INC. FOR 

THE CONSTRUCTION OF THE WEST RIVER FRONT TRAIL 
_____________________________________________________ 

 
 BE IT RESOLVED BY THE BOARD OF DIRECTORS OF THE CITY OF FORT SMITH, 

ARKANSAS, that: 

 SECTION 1: The bid of Dixon Contracting, Inc. for the construction of the West 

River Front Trail is hereby accepted. 

 SECTION 2: The Mayor is hereby authorized to execute a contract with Dixon 

Contracting, Inc. for an amount not to exceed $1,893,210.00, for performing said 

construction. 

 This Resolution adopted this _________ day of December, 2014. 

       APPROVED: 

 
       ________________________________ 
       Mayor 
ATTEST: 
 
 
___________________________________ 
City Clerk 
       APPROVED AS TO FORM 

        
       ________________________________npr 
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Memo: 
 
December 12, 2014 
 
To: Ray Gosack, City Administrator 
From: Jeff Dingman, Deputy City Administrator 
Re: West River Front Trail contract with Dixon Contracting, Inc. 
 
The West River Front Trail will serve as a connecting trail from the Harry E. Kelley River Park to 
the Rice Carden Levee Trail.  The trail is approximately 1.6 miles and is funded through a 
Walton Family Foundation Grant and the City's sales and use tax dedicated to park 
improvements. 
 
Frontier Engineering is the engineer designing the trail.  The bids were originally opened in 
September of this year with only two contractors submitting bids.  The bids came in over budget; 
therefore the engineer made some minor adjustments to the plans including changes to the 
pedestrian bridge, marking three event nodes as future event nodes not to be constructed at 
this time and by adding in some deductive alternates.  The bids were opened December 4 with 
a more favorable response. 
 
Dixon Contracting, Inc. is the low bid at $1,893,210.00.  The bid has been verified by Frontier 
Engineering, is within budget and no deductive alternates will be taken.  It is anticipated that 
construction of the trail will take approximately six (6) months to build. 
 
The West River Front Trail will serve as a significant contributor to economic development along 
the river.  We hope that construction of the trail will spur other developments in this area.  This 
is also in alignment with the goals of the comprehensive plan action FLU3.2.3 and NCR 1.4.1.  
I recommend approval of the contract with Dixon Contracting, Inc.  Please call if you have any 
questions regarding this trail. 
 
attachment 
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West River Front Trail ‐ ReBid December 4, 2014
Bid Tabulation DIXON CONTRACTING PETREE CONSTRUCTION LJB CONSTRUCTION INC STEVE BEAM CONSTRUCTION INC CROSSLAND CONSTRUCTION CO. GOODWIN & GOODWIN, INC TOWNSHIP BUILDERS INC

Item Spec. Est.

No. No. Description Unit Qty. Unit Cost Total Amount Unit Cost Total Amount Unit Cost Total Amount Unit Cost Total Amount Unit Cost Total Amount Unit Cost Total Amount Unit Cost Total Amount

1 101.010 Performance and Payment Bond LS 1 $54,000.00 $54,000.00 $32,280.00 $32,280.00 $30,342.00 $30,342.00 $42,111.60 $42,111.60 $18,144.00 $18,144.00 $200,000.00 $200,000.00 $30,000.00 $30,000.00
2 141.000 Construction Erosion Control LS 1 $45,000.00 $45,000.00 $44,654.00 $44,654.00 $103,000.00 $103,000.00 $44,550.00 $44,550.00 $58,965.00 $58,965.00 $30,000.00 $30,000.00 $15,000.00 $15,000.00
3 202.050 Clearing and Grubbing AC 9 $1,000.00 $9,000.00 $968.40 $8,715.60 $2,800.00 $25,200.00 $990.00 $8,910.00 $5,245.00 $47,205.00 $3,000.00 $27,000.00 $2,000.00 $18,000.00
4 203.030 Unclassified Excavation CY 6,700 $6.00 $40,200.00 $5.65 $37,855.00 * $6.00 $40,200.00 $5.23 $35,041.00 $13.50 $90,450.00 $11.00 $73,700.00 $12.00 $80,400.00
5 203.050 Undercut, Excavation & Backfill (Select Material) As Directed CY 750 $20.00 $15,000.00 $19.37 $14,527.50 * $18.00 $13,500.00 $19.25 $14,437.50 $35.00 $26,250.00 $18.00 $13,500.00 $40.00 $30,000.00
6 203.200 Select Material (Borrow/Compacted Fill) CY 4,700 $10.00 $47,000.00 $9.15 $43,005.00 $12.00 $56,400.00 $9.35 $43,945.00 $18.09 $85,023.00 $14.00 $65,800.00 $30.00 $141,000.00
7 203.310 Topsoil (4" Thickness) CY 1,300 $20.00 $26,000.00 $16.14 $20,982.00 $18.00 $23,400.00 $16.50 $21,450.00 $17.02 $22,126.00 $20.00 $26,000.00 $35.00 $45,500.00
8 230.010 Geotextile Fabric for Soils (Mirafi HP320) SY 13,500 $5.00 $67,500.00 $5.11 $68,985.00 * $5.50 $74,250.00 $3.50 $47,250.00 $2.57 $34,695.00 $4.00 $54,000.00 $4.00 $54,000.00
9 290.020 Seeding, Fertlizing and Mulch AC 4.6 $2,800.00 $12,880.00 $2,812.66 $12,938.24 * $3,615.00 $16,629.00 $1,000.00 $4,600.00 $2,781.00 $12,792.60 * $2,800.00 $12,880.00 $2,000.00 $9,200.00
10 290.030 Solid Sodding SY 10,635 $2.00 $21,270.00 $1.78 $18,930.30 $1.65 $17,547.75 $1.82 $19,355.70 $1.76 $18,717.60 * $5.00 $53,175.00 $4.00 $42,540.00
11 290.050 Irrigation System Relocation (Node #1) LS 1 $3,000.00 $3,000.00 $2,690.00 $2,690.00 $2,500.00 $2,500.00 $3,300.00 $3,300.00 $2,660.00 $2,660.00 $8,000.00 $8,000.00 $16,000.00 $16,000.00
12 290.SP Trees and Boulders (Beyond Node Limits) LS 1 $18,000.00 $18,000.00 $17,085.80 $17,085.80 $15,897.00 $15,897.00 $17,486.70 $17,486.70 $50,760.00 $50,760.00 $30,000.00 $30,000.00 $30,000.00 $30,000.00
13 305.020 Aggregate Base Course CY 2,100 $55.00 $115,500.00 $54.34 $114,114.00 $55.00 $115,500.00 $60.00 $126,000.00 $34.00 $71,400.00 $42.00 $88,200.00 $56.00 $117,600.00
14 350.02SP P.C. Concrete Pavement (5" Thickness) SY 10,635 $28.00 $297,780.00 $43.04 $457,730.40 $40.56 $431,355.60 $52.00 $553,020.00 $45.00 $478,575.00 $40.00 $425,400.00 $40.00 $425,400.00
15 501.SP 15" Corrugated Plastic Pipe (CPP), Soil Tight LF 360 $28.00 $10,080.00 $29.05 $10,458.00 $30.00 $10,800.00 $29.15 $10,494.00 $37.00 $13,320.00 $30.00 $10,800.00 $40.00 $14,400.00
16 601.500 1" Gate Valve w/ Box EA 5 $60.00 $300.00 $271.69 $1,358.45 $150.00 $750.00 $55.00 $275.00 $425.00 $2,125.00 $350.00 $1,750.00 $400.00 $2,000.00
17 602.02 1" PE Tubing (SDR9) Service Line LF 1,900 $3.00 $5,700.00 $6.56 $12,464.00 $6.70 $12,730.00 $3.85 $7,315.00 $19.60 $37,240.00 $10.00 $19,000.00 $5.00 $9,500.00
18 SP Pedestrian Bridge (Incl. Abutments, Piles, Structure, & Erection) LS 1 $525,000.00 $525,000.00 $423,885.90 $423,885.90 $440,250.00 $440,250.00 $421,303.00 $421,303.00 $493,444.00 $493,444.00 $525,000.00 $525,000.00 $562,160.00 $562,160.00
19 SP Event Node #1 LS 1 $55,000.00 $55,000.00 $106,676.80 $106,676.80 $132,506.00 $132,506.00 $149,657.30 $149,657.30 $97,556.00 $97,556.00 $89,000.00 $89,000.00 $140,000.00 $140,000.00
20 SP Event Node #2 LS 1 $30,000.00 $30,000.00 $51,926.68 $51,926.68 $45,015.00 $45,015.00 $40,632.65 $40,632.65 $40,876.00 $40,876.00 $33,000.00 $33,000.00 $64,000.00 $64,000.00
21 SP Event Node #5 LS 1 $40,000.00 $40,000.00 $27,700.54 $27,700.54 $32,101.00 $32,101.00 $20,759.03 $20,759.03 $22,700.00 $22,700.00 $35,000.00 $35,000.00 $50,000.00 $50,000.00
22 SP Event Node #6 LS 1 $45,000.00 $45,000.00 $69,320.22 $69,320.22 $56,518.00 $56,518.00 $56,766.95 $56,766.95 $67,412.00 $67,412.00 $48,000.00 $48,000.00 $80,000.00 $80,000.00
23 SP Event Node #7 LS 1 $100,000.00 $100,000.00 $120,124.64 $120,124.64 $113,688.00 $113,688.00 $161,800.79 $161,800.79 $147,000.00 $147,000.00 $80,000.00 $80,000.00 $100,000.00 $100,000.00
24 SP Electrical Lighting Systems LS 1 $310,000.00 $310,000.00 $277,319.63 $277,319.63 $301,791.00 $301,791.00 $297,230.00 $297,230.00 $286,709.00 $286,709.00 $277,000.00 $277,000.00 $244,859.00 $244,859.00

TOTAL BID (Items 1‐24) $1,893,210.00 $1,995,727.70 * $2,111,870.35 $2,147,691.22 * $2,226,145.20 * $2,226,205.00 $2,321,559.00

DA1 SP Alternate # 1 ‐ Eliminate Node #2 LS 1 $30,000.00 $30,000.00 $45,638.00 $45,638.00 $32,000.00 $32,000.00 $29,004.00 $29,004.00 $29,004.00 $29,004.00 $33,000.00 $33,000.00 $62,000.00 $62,000.00
DA2 SP Alternate #2 ‐ Eliminate Node # 6 LS 1 $45,000.00 $45,000.00 $63,121.00 $63,121.00 $42,000.00 $42,000.00 $52,211.00 $52,211.00 $52,211.00 $52,211.00 $48,000.00 $48,000.00 $78,000.00 $78,000.00
DA3 SP Alternate #3 ‐ Eliminate Node # 5 LS 1 $40,000.00 $40,000.00 $22,261.00 $22,261.00 $22,000.00 $22,000.00 $18,688.00 $18,688.00 $52,211.00 $52,211.00 $35,000.00 $35,000.00 $48,000.00 $48,000.00

* Indicates mathmatical error.  Values  shown are corrected Values.
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6E
ORDINANCE NO. _________

AN ORDINANCE AUTHORIZING PURCHASE OF COMPASS PARK FOUNTAIN
EQUIPMENT FROM FOUNTAIN PEOPLE, INC., AUTHORIZING INSTALLATION

SERVICES CONTRACT WITH CREATIVE DESIGN POOLS, LLC AND DECLARING
EXCEPTIONAL SITUATIONS AND WAIVING THE REQUIREMENTS OF

COMPETITIVE BIDDING

BE IT ORDAINED AND ENACTED BY THE BOARD OF DIRECTORS OF THE

CITY OF FORT SMITH, ARKANSAS, THAT:

SECTION 1:  Following verification of receipt of donor funds, the City Administrator

and his authorized agents are hereby authorized to purchase the fountain equipment for the

Compass Park Splash Pad from Fountain People, Inc., based on and pursuant to the attached

purchase quotation documents identifying the equipment to be purchased at a total purchase price

of $119,852.49.

SECTION 2:  Following verification of receipt of donor funds, the Mayor is hereby

authorized to execute, his signature being attested by the City Clerk, the attached Equipment

Installation Agreement with Creative Design Pools, LLC providing for installation services with

reference to the fountain equipment to be purchased pursuant to Section 1 above, which contract

provides for payment for installation services in the amount of $214,612.51.

SECTION 3:  Based on the involvement of private donors and the City/donor mutual

selection of the unique Water Odyssey fountain equipment for the Compass Park Splash Pad,

because of the mutual membership of the City and Fountain People, Inc. in the National Joint

Purchasing Alliance, and pursuant to the purchasing procedures authorized by A.C.A. § 19-11-
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249 and Ordinance No. 93-05, the purchase action authorized by Section 1 is confirmed.  It is

hereby determined that an exceptional situation exists which makes any further requirement of

competitive bidding to be not feasible so that further competitive bidding requirements, if any,

are hereby waived.  Likewise, based on the above described circumstances and the fact that

Creative Design Pools, LLC is the exclusive certified installer for the Odyssey Fountain

equipment being purchased, and based on the mutual membership of the City and Creative

Design Pools, LLC in The Interlocal Purchasing System (TIPS/TAPS), the contracting action

authorized by Section 2 is confirmed.  It is hereby determined that an exceptional situation exists

which makes any further requirement of competitive bidding to be not feasible so that further

competitive bidding requirements, if any, are hereby waived.

SECTION 4:  Emergency Clause.  Due to the end of this year expiration of now available

pricing and the public interests of proceeding with contracting for the Compass Park

improvements, an emergency is hereby declared and it is determined that this Ordinance shall be

in full force and effect from and after its adoption.

PASSED AND APPROVED THIS _________ DAY OF __________________, 2014.

APPROVED:

______________________
ATTEST: Mayor

_____________________
City Clerk

Approved as to form:

__________________
City Attorney, NPR

December 16, 2014 Regular Meeting 418



 
 
 
 
 
 
 
 

Memo: 
 
December 12, 2014 
 
To: Ray Gosack, City Administrator 
From: Jeff Dingman, Deputy City Administrator 
Re: Compass Park Splash Pad 
 
The CBID and Parks and Recreation Department have been working together developing a 
splash pad feature to be located at Compass Park next to the Park at West End.  The project is 
being done through Creative Design Pools which is a member of The Interlocal Purchasing 
System (TIPS) and The Texas-Arkansas Purchasing System (TAPS).  With them being a member 
of TIPS/TAPS they provide substantial savings and their best value to public agencies.  Since 
they are a member and because they are the exclusive certified installer for the Odyssey 
Fountain equipment being purchased this allows us to declare an exceptional circumstance 
and waive the required competitive bidding process, as it is not feasible that another local 
vendor would be certified by the manufacturer to install the equipment. 
 
The fountains and spray features are being purchased through Fountain People, Inc.  They are 
a member of the National Joint Powers Alliance (NJPA) which is similar to the TIPS/TAPS 
program which allows us to purchase the items at the best possible price allowing us to forego 
the required competitive bidding process and still obtain the best possible price. 
 
The splash pad will feature ten (10) fountains in a can spray features that will include LED 
lighting.  This will be a beautiful fountain feature to our downtown area even at night.  There 
are several metal ribbon sprayers that will have lights shining down on them.  These bulbs can 
be changed on occasion to reflect the colors of various seasons.  The water is treated and 
recirculated minimizing the waste of our natural resources. 
 
Frontier Engineers is the civil engineer on the project and will oversee construction.  The funding 
from the project is being done partially through the 1/8% sales tax and was planned for through 
the 2014 Capital Improvement Program.  The amount from the sales tax is $150,000, an 
additional $150,000 is being generously donated through various members of the CBID.  The 
remaining $35,000 is funded through capital outlay in Downtown Development. 
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Construction of the project will begin in January and is to be completed by May 1, 2015.  The 
prospective view of the splash pad is attached. The construction of the Compass Park Splash 
Pad aligns with our comprehensive plan goal FLU 2.3.2, which specifically calls for completion 
of this project.  I recommend approval of the construction contract with Creative Design Pools 
for $214,612.51 and the purchase of the spray features from Fountain People, Inc. for 
$119,852.49.   
 
Attached is the quote from Fountain People, Inc.  The contract with Creative Design Pools is 
being finalized and will be sent out once it is available, at or before the meeting.  If you have 
any questions regarding the project please feel free to contact me. 
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Water Odyssey™ by Fountain People, Inc. | P.O. Box 807 San Marcos, TX 78667 | P: 512-.392.1155 | waterodyssey.com 

  
Quote 

COMPASS PARK 
DOWNTOWN HISTORIC FORT SMITH 

Fountain-in-a-Can $33,080 
 (10) FIC-FJ-L360-13887 Custom Fountain-in-a-Can™ with Foam Jet, Lumen-360 LED Light Fixture,  
 Junction Box with potting compound, Stainless Steel Slotted Drain Type Grate  
 w/Perimeter Drain, Stainless Steel Housing Assembly w/anchors, Pipe and Conduit  
 connections; Stainless Steel Anchor Bolts with nuts and washers; Anchor Bolt  
 Template; and Concrete Pour Cover. 

LED Controller $3,564 
 (1) CLED-10 UL Listed electronic control panel including NEMA-12 enclosure, power  
 distribution, DMX Interface LED control cards for operating up to (10) individual  
 light fixtures, labeled terminal strips for field connections 

Components $43,554 
 (2) W326-1-13887 Mission Hill Mister™, water conserving stream water effect 
 (3) W326-2 Mission Hill Shower™ 
 (3) W326-3 Mission Hill Spill™ 

ColorCast $13,585 
 (1) C001 ColorCast™ Spin Flower with Magic Flow™ stainless steel jet streams 
Sequence Controller/Activator $6,620 
 (1) DSC-8-24 UL-Listed Controller w/ a module for 8 hard-wired inputs and modules for 24 wired  
 outputs mounted in a NEMA 4X housing 

 (1) W009 Touch & Go™ Bollard, Wired. 
Manifolds $16,360 
 (2) WMF-10 Flanged 4" Stainless Steel Manifold for Wall Mount Installation w/pressure gauge,  
 drain valve, water hammer arrestor, (2) Full Flanged 4"S inlet connections (no plug  
 supplied); (10) discharge assemblies each w/(1) true union ball valve and (1)  
 24VAC bronze solenoid valve with 15’ cord. NOTE: Water pressure to the manifold  
 must not exceed 50 psi. The installer must ensure this requirement is met. 

Drain Fittings $1,100 
 (1) W037-13887 Custom Decorative Drain Cover w/stainless steel sump 

 
 Equip't Price: $117,863.00 

 Less NJPA Discount: (8,068.00) 

 Less 5% Discount: (5,490.00) 

     Freight/Crate:   4,900.00 
                                                                                                                                           Sales Tax-9.75%:          10,647.49 

  
 Total: $119,852.49 

FOUNTAIN PEOPLE NJPA CONTRACT #022113 

 11.25.2014 
Quote No. W13887-1C-R2 

Valid for 90 Days   
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Water Odyssey™ by Fountain People, Inc. | P.O. Box 807 San Marcos, TX 78667 | P: 512-.392.1155 | waterodyssey.com 

 
 
Fountain People Inc. (Water Odyssey™) is pleased to offer our quotation for aquatic playground and related equipment 
for the above referenced project, subject to the qualifications listed below.   
 

TERMS & CONDITIONS 
1) No equipment other than that listed above is included in this Quotation. 
2) Freight charge are estimated based on current rates at time of quotation and may be subject to 

change. Consult factory at time of sale for current freight charges. 
3) Price includes sales taxes.  
4) 1.  Within the Continental US, all goods are shipped via common carrier, FOB San Marcos, Texas. 
5) 1. Crates are constructed with integral skid for handling by forklift.   
6) Lead-times after approval and release:  (2-4) Weeks for in-slab (concrete pour) items, (10-12) Weeks 

for balance of equipment. 
7) Terms of Sale:  Credit terms available on US shipments only (subject to approval of credit).  Payments 

for International shipments must be agreed prior to shipment.    
 
PLEASE ISSUE PURCHASE ORDERS, PAYMENTS ETC. TO: 
 
WATER ODYSSEY BY FOUNTAIN PEOPLE 
P.O. BOX 807 
SAN MARCOS, TX 78667 
 
 
Thank you for the opportunity to work with you on this project.  Please let me know if I can help in any other 
way. 
 
Your Water Odyssey Representative: 
 

Becky Thompson-Babb, CPSI 
Arkoma Playgrounds & Supply 

93 W. Colt Square Dr., Suite 5 

Fayetteville, AR 72703 

Ph:  479-443-0066  |  888-340-7529 

Fax:  479-443-9202 

www.arkomaplaygrounds.com 
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Water Odyssey™ by Fountain People, Inc. | P.O. Box 807 San Marcos, TX 78667 | P: 512-.392.1155 | waterodyssey.com 

Warranty Statement 
 

Warranty 
Fountain People, Inc. shall warrant all properly installed and maintained Water Odyssey™ equipment (excluding 
consumables) for a period of one year from date of shipment, unless otherwise qualified, below. For systems with a factory 
start-up, the warranty shall extend for 18 months from date of shipment or one year from date of start-up, whichever 
comes first. Fountain People, Inc, at its option, shall replace or repair any materials, components, or workmanship found 
to be defective, within the warranty period when returned to the factory, freight prepaid. No equipment or parts may be 
returned to Fountain People, Inc. for repair or replacement without a factory issued RMA (Return Material Authorization). 
 

Special Provisions 
The following equipment shall be warranted for the terms noted when properly installed and maintained: 
 
Structural Pipe: Stainless steel pipe and anchor bases used in the fabrication of Water Odyssey™ play equipment shall be 
warranted against structural failure for a period of 25 years. 
 
Finish Coating: Shall be warranted for a period of 2 years against peeling or fading under normal environmental conditions. 
 
ColorCast™ Accents: Shall be warranted for a period of 2 years against fading or cracking under normal environmental 
conditions. 
 
Nozzles: Brass or stainless steel, 5 Years. PVC nozzles, 2 years. 
 
Polyurethane Components (including Fun Forms™) shall be warranted for a period of 2 Years. 
 
Water Odyssey™ Dynamic Sequencing Control Module 02-6210, Valve Boxes and Fiberglass Components shall be 
warranted against defects for a period of 3 years. All DSC Controller components, other than the 02-6210 module, are 
warranted for 1 year. 
 
UV Disinfection Units Manufactured by ETS/ATG UV (excluding consumables) shall be warranted for a period of five (5) 
years after commencement of operation providing that the owner has entered into a service agreement with a factory 
trained and certified representative to annually ( during the warranty period) service the unit as outlined in the Basic 
Operator’s Guide using original manufacturers parts. 
 

Exclusions 
This warranty does not include damage resulting from lightning, vandalism, improper maintenance, operator error, Acts of 
God, failure to comply with codes of the jurisdiction having authority, or other conditions beyond the control of Fountain 
People, Inc. Nor does this warranty cover labor, freight charges, or incidental materials required to implement repairs. 
Fountain People, Inc. shall not be held liable for damage to other equipment or materials, or loss of time, profits, or any 
inconvenience, directly or indirectly, resulting from the failure of equipment or materials furnished by Fountain People, 
Inc. Fountain People, Inc. will not accept liability for any costs associated with the removal or replacement of equipment in 
difficult-to-access locations. These extraordinary costs shall be the responsibility of the customer, regardless of the reason 
necessitating removal of the product from service. This warranty may exclude damage to metals resulting from chemical 
control devices that use electrolysis as a means for generating chlorine or other chemicals to treat water. No other warranty, 
expressed or implied, exists beyond that included in this statement. 
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6F 
 
 

RESOLUTION NO. ____________ 
 

A RESOLUTION AUTHORIZING EXECUTION OF UTILITY EASEMENT GRANTED TO 
OKLAHOMA GAS AND ELECTRIC COMPANY FOR FORT SMITH FIRE TRAINING 
FACILITY PROJECT LOCATED ON FORT SMITH DEPARTMENT OF SANITATION 

PROPERTY 
 
 

 BE IT RESOLVED BY THE BOARD OF DIRECTORS OF THE CITY OF FORT 

SMITH, ARKANSAS, that: 

 The Mayor is hereby authorized to execute, his signature being attested by the City Clerk, 

the attached Easement granting Oklahoma Gas and Electric Company the right and privilege to 

erect and maintain a system of underground and above ground electrical facilities providing 

electric service to the facilities being constructed as a part of the Fort Smith Fire Department Fire 

Training Facility located on Fort Smith Department of Sanitation property. 

 This Resolution adopted this 16th day of December, 2014. 

       APPROVED: 
 
 
 
       _________________________ 
       Mayor 
ATTEST: 
 
 
 
_________________________ 
City Clerk 
        

APPROVED AS TO FORM: 
 

        
       _________________________ 
       No Publication Required 
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MEMORANDUM 
 

December 12, 2014 

 

To: Ray Gosack, City Administrator 

 

From:  T. Baridi Nkokheli, Director   

 

Subject: Utility Easement for the Fire Training Facility     

  
 

Construction for the Fort Smith Fire Department’s Training Facility project (R-65-14) began 

immediately following the notice to proceed issued on July 26, 2014.  In order to provide 

electrical services to the facility, electrical lines need to be installed.  A representative with 

Oklahoma Gas and Electric (OG&E) recently met with department staff to discuss installing new 

electrical utilities across a small portion of the City of Fort Smith’s landfill property located at 

5900 Commerce Road.  Copies of the proposed easement are attached.  As designed, the 

proposed electrical utility easement will run approximately 805 feet and will never interfere with 

the City’s solid waste disposal site.  Department staff recommends that the easement be executed 

and approved by the attached Resolution at the next Board of Director’s meeting.       

 

Please contact me should you have any questions or would like additional information. 
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6G 
ORDINANCE NO.                                            

 
 AN ORDINANCE AUTHORIZING THE MAYOR TO EXECUTE AN  

AGREEMENT WITH BEAUTIFY FORT SMITH FOR CERTAIN  
SERVICES FOR INHABITANTS OF THE CITY OF FORT SMITH 

                                                                                                           
 BE IT ORDAINED AND ENACTED BY THE BOARD OF DIRECTORS OF THE  
CITY OF FORT SMITH, ARKANSAS, THAT: 
 

 SECTION 1:   The Mayor is hereby authorized to execute, his signature being attested 
by the City Clerk, that certain agreement with Beautify Fort Smith 
providing for the payment by the City to Beautify Fort Smith up to a 
maximum of $50,000 during calendar year 2015 for services provided to 
the City that consist of enhancing the image and appearance of Fort 
Smith by creating a successful and aesthetically pleasing community 
through public awareness, beautification projects, neighborhood 
cleanups, litter reduction, and other means. 

 
 SECTION 2: It is hereby declared and determined by the Board of Directors that the 

agreement authorized by Section 1 above deals with providing services in 
an exceptional situation where competitive bidding procedures are not 
feasible so that competitive bidding procedures are hereby waived with 
reference to such agreement. 

  
                  
 Passed and approved this 16th day of December, 2014. 
 
        APPROVED: 
 
 
 
        _________________________            
        Mayor  

 
ATTEST: 

 
 
 

                                          
City Clerk 

 
APPROVED AS TO FORM 
 

         
      

_________________________ 
        No Publication Required 

 

December 16, 2014 Regular Meeting 430



 
 

 

MEMORANDUM 
 

December 12, 2014 

 

To: Ray Gosack, City Administrator 

 

From:  T. Baridi Nkokheli, Director   

 

Subject: Beautification Committee       

  
 

The creation of a beautification committee was a priority cited by the board of directors during 

their retreat in July 2013.  The topic was discussed further during study sessions held on 

December 10, 2013 and September 9, 2014, but was ultimately deferred for action pending final 

discussions concerning whether the group wished to become a city-appointed 

committee/commission or remain a community organization and contract with the city to provide 

services.  During a meeting with Beautify Fort Smith representatives on November 3, 2014, they 

indicated the group wished to remain a community organization.  The resulting agreement and 

details of the proposed services to be completed in 2015 are attached for the Board’s 

consideration.   

 

Funding in the amount of $50,000 was included in the department’s 2015 Budget.  Further 

funding for the activities of the committee will be derived from grants and other fundraising 

activities.  Since Beautify Fort Smith chose to remain a community organization, they will be 

responsible for administering the work outlined in the agreement rather than city staff.      

 

Please contact me should you have any questions or would like additional information. 
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AGREEMENT 

 

 THIS AGREEMENT made and entered into this 16th day of December, 2014, by and 

between the City of Fort Smith, Arkansas (“City”), and Beautify Fort Smith, an affiliate of Park 

Partners of Fort Smith, Inc., an Arkansas local, non-sectarian, nonprofit corporation with local 

social, cultural, and economic development benefits to the City. 

 

WITNESSETH: 

 

 WHEREAS, Beautify Fort Smith has suitable capabilities for providing to the City’s 

residents certain services, as enumerated in paragraph one (1) below, which services fulfill a 

governmental function to provide for the  health and welfare of the City’s inhabitants; and 

 

 WHEREAS, the parties desire to provide a program of such services for the City’s 

inhabitants; 

 

 NOW, THEREFORE, it is agreed by the parties that in exchange for the mutual 

covenants and agreements set forth below; 

 

1.  Beautify Fort Smith will provide to the City and its inhabitants, for the year 2015, 

services which will enhance the health and welfare of the City and its inhabitants.  The services 

shall consist of the following: 

 

a. Beautify Fort Smith will enhance the image and appearance of Fort Smith, 

Arkansas by creating a successful and aesthetically pleasing community through 

public awareness, beautification projects, neighborhood cleanups, litter reduction, 

and solid waste diversion; and 

 

b. Beautify Fort Smith will obtain membership with Keep America Beautiful (KAB) 

and Keep Arkansas Beautiful and will be responsible for completion of the annual 

KAB litter index; and 

 

c. Beautify Fort Smith will research and develop plans for updating and beautifying 

the physical appearance of publicly-owned properties in Fort Smith by targeting 

areas that could be enhanced by installing signage, removing litter and/or brush, 

mowing, landscaping, and the planting of flowers and/or trees; and 

 

d. Beautify Fort Smith may be asked to provide advice to the Planning Department 

for modifications and additions to the Unified Development Ordinance (UDO) 

with regard to landscaping codes; and   

 

e. Beautify Fort Smith will strive to ensure that waste reduction methods and 

procedures are brought to the general public’s attention to promote recycling and 

environmentally friendly initiatives that will teach youths and adults about solid 

waste management as well as motivate them to become involved in programs such 

as litter clean up and recycling; and 
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f. Beautify Fort Smith will provide the resources and support required to assume the 

lead in coordinating all interested parties concerned about beautification, litter 

reduction, and recycling in order to bring about a concerted effort of all interested 

parties doing their part to effect positive results.   

 

 2.  In consideration for the providing of the services described in the preceding paragraph 

and as set forth in Beautify Fort Smith’s itemized 2015 budget attached hereto as Exhibit 1, the 

City agrees to pay Beautify Fort Smith the total sum of $50,000 in equal quarterly installments of 

$12,500 each on or before February 15, May 15, August 15, and November 15, 2015 or as 

requested upon timely written request. 

 

 3.  It is agreed by Beautify Fort Smith that the City shall have the right, at all reasonable 

times, to inspect the programs being provided by Beautify Fort Smith under this Agreement, and 

shall have the right, at all reasonable times, to inspect any financial or other records of Beautify 

Fort Smith.  After inspection or investigation, the City shall have the right to notify Beautify Fort 

Smith, in writing, of any deficiencies in the program provided under this Agreement, and, if such 

deficiencies are not cured within thirty (30) calendar days from the date of such written notice, 

the City shall have the absolute right to terminate this Agreement and not make any further 

payment.  To assist the City in monitoring its activities, Beautify Fort Smith shall, on a quarterly 

or more frequent basis, provide to the City Administrator, or his/her designated agent, a report of 

Beautify Fort Smith’s financial and service activities during the period preceding such report. 

     

 4.  Furthermore, the City shall have the right to cancel this Agreement and not make any 

further payment upon the happening of any of the following: 

 

a. A dissolution of the Beautify Fort Smith group occurs; or 

 

b. A determination by the Board of Directors that the services provided hereunder are 

no longer needed as a governmental function, or, otherwise, a determination by the 

Board of Directors that the City, for whatever reason, no longer desires to have 

such services provided by Beautify Fort Smith; or  

 

c. A determination by the Board of Directors that Beautify Fort Smith, its employees, 

or agents, in the providing of the services hereunder, have violated the City’s 

policy against discrimination on the basis of age, sex, religion, race, national 

origin, political affiliation, handicap, veteran status, or have violated the City’s 

policy in favor of a drug-free work place. 

 

 5.  In addition to any of the other rights of cancellation stated herein, either party shall 

have the right to cancel this Agreement because of the breach by the other party of that party’s 

obligations hereunder, such cancellation to be effective as of the date of the breach.  Failure by 

either party to immediately declare the contract canceled by reason of a particular breach shall 

not preclude a party from raising that breach subsequently as a reason for cancellation.  Should 

the Agreement be canceled, for any reason, Beautify Fort Smith understands and agrees that the 

City shall immediately cease paying any further monies under this Agreement, and agrees 
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additionally Beautify Fort Smith will refund to the City, on a pro-rated basis, monies paid by the 

City for services not rendered by Beautify Fort Smith. 

 

 6.  Beautify Fort Smith shall indemnify and hold harmless the City, its officers, boards, 

commissions, employees, and agents, against and from any and all claims, demands, causes of 

action, actions, suits, proceedings, damages (including, but not limited to, damages to City 

property), cost of liabilities (including the City’s cost with respect to its employees and cost of 

defending any and all such actions and proceedings described herein), arising out of or pertaining 

to the providing of services hereunder by Beautify Fort Smith. 

 

 6.  It is agreed by the parties that there will be no assignment or transfer of this 

Agreement, nor of any interest in this Agreement. 

 

 7.  The parties to this Agreement agree that it is not a contract of employment, but is, 

instead, a service contract entered in order to fulfill a specific governmental purpose.  

Accordingly, in the performance of this Agreement, Beautify Fort Smith shall be considered an 

independent agent, and neither it nor its employees or agents shall be considered employees or 

agents of the City. 

 

 8.  Because Beautify Fort Smith will be receiving monies from the City under this 

Agreement, Beautify Fort Smith understands that its records and meetings may become subject 

to the provisions of the Arkansas Freedom of Information Act. 

        

 9.  It is understood and agreed by the parties that, if any part, term, or provision of this 

Agreement is held by the courts to be illegal or in conflict with any law of Arkansas, the entire 

Agreement shall by null and void. 

 

 10.  This Agreement shall not be specifically enforceable in equity, by either party; nor 

shall any injunction be applied for or issued at the instigation of either party in case of dispute or 

alleged breach of this Agreement. 

 

 11.  This instrument embodies the whole agreement of the parties.  There are no 

promises, terms, conditions, or obligations other than those contained herein; and this Agreement 

shall supersede all previous communications, representations, or agreements, either verbal or 

written, between the parties. 

 

 12.  This Agreement is executed on the City’s behalf by its officials as set forth below 

pursuant to Ordinance No. ______________adopted on December 16th, 2014.   

 

 13.  This Agreement shall have a term of one (1) year commencing on January 1, 2015.  

 

 14.  This Agreement is executed on behalf of Beautify Fort Smith by its authorized 

representative set forth below who represents that he or she has full legal authority to bind 

Beautify Fort Smith. 
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IN WITNESS WHEREOF, the parties have set their hands and seals this 16th day of 

December, 2014. 

 

   

 

       City of Fort Smith, Arkansas 

 

 

 

       By:_________________________ 

             Sandy Sanders, Mayor 

 

 

 

Attest: 

 

 

 

_________________________________ 

City Clerk 

     

        

 

Beautify Fort Smith  

 

 

 

       By:_________________________ 

             Chairman 
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Beautify Fort  Smith

Budget Summary

2015

Description Amount Requested

Old Greenwood Interchange maintenance to include: 14,596.75$          

     mowing, trimming, and litter removal  two (2) times 

     per month during the eight (8) month growing season 

     and monthly litter removal for 12 months.

Jenny Lind Road Interchange maintenance to include: 13,554.13            

     mowing, trimming, and litter removal  two (2) times 

     per month during the eight (8) month growing season 

     and monthly litter removal for 12 months.

Purchase and installation of a "Welcome to Fort Smith" sign. 6,000.00              

Mural along Rogers Avenue or downtown 4,000.00              

Membership fee for Keep America Beautiful. 4,000.00              

Understory, brush, and dead tree removal from the Old 3,400.00              

     Greenwood Interchange and the east side of the Leigh

     Avenue Interchange.

Tree procurement and planting. 2,149.12              

Mow East side of the Leigh Avenue Interchange three (3) 1,800.00              

     times per year.

Spring and Fall Citywide Litter Cleanup 500.00                 

Total Request 50,000.00$          

Exhibit 1
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RESOLUTION NO. _______ 
 
 

A RESOLUTION AUTHORIZING THE ACQUISITION OF  
REAL PROPERTY INTERESTS FOR THE  

TOWN BRANCH DRAINAGE IMPROVEMENTS, PHASE III 
PROJECT NO. 11-06-B 

 
 

 BE IT RESOLVED BY THE BOARD OF DIRECTORS OF THE CITY OF FORT 

SMITH, ARKANSAS, THAT: 

 The City Administrator is hereby authorized to acquire from Damon and Karen Burris, a 

drainage easement and a temporary construction easement on a tract of real property known as 

Tract 4 by compromise settlement for a total cash consideration in full satisfaction of all interests 

in the property for $14,000.00.   

 Adopted on this _________day of December, 2014. 

 
       APPROVED: 
 
        
       ____________________________________ 
       Mayor 
 
 
ATTEST: 
 
 
________________________ 
City Clerk 
 

Approved as to Form  

        
________________________________ 
Q No Publication Required  

6H 
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INTER-OFFICE MEMO 
  
 
 
TO:  Ray Gosack, City Administrator 
 
FROM: Stan Snodgrass, P.E., Director of Engineering 
 
DATE: December 8, 2014 
 
SUBJECT: Town Branch Drainage Improvements, Phase III 
   Project No. 11-06-B 
   Acquisition on Tract 4 (Damon & Karen Burris) 
 
This drainage improvement project is to reduce the frequency of flooding that occurs in the 
downtown area and areas just north of downtown.   The work includes improving the upstream 
outfall beginning at the South G Street/Towson intersection and extending to the west.  This 
outfall is restricted which is contributing to the flooding.  Construction plans are complete and 
we are in the final stages of right of way acquisition.  Including the acquisition of Tract 4, we 
have acquired five of the twelve tracts necessary for this project. 
  
The acquisition on Tract 4 includes a drainage easement (1,738 square feet) and a temporary 
construction easement (2,512 square feet).  Included with this acquisition is the demolition of a 
brick shed and a small rent house (864 square feet) located at 1015 South “H” Street.  A location 
map is attached. 
 
The appraisal prepared for the City of Fort Smith reflected just compensation due of $13,553.00.  
During negotiations, the property owners offered to settle for a payment of $14,000.00, which is 
$447.00 (3.3%) over our appraised amount.  Based on the cost and risk of litigation, it is our 
opinion that the settlement is reasonable.  
 
It is my recommendation that this negotiated amount of $14,000.00 be accepted.  Attached is a 
Resolution which authorizes the compromise settlement.  I recommend that the Resolution be 
adopted by the Board at the next regular meeting. 
 
 
Enclosures 

December 16, 2014 Regular Meeting 438



December 16, 2014 Regular Meeting 439



MEMORANDUM

To: Ray Gosack, City Administrator

From: Sherri Gard, City Clerk

Date: December 12, 2014

Re: Item No. 6I

Please be advised that the City Attorney requested the above noted item be
removed from the consent agenda and renumbered as a separate item.   Due to
such, Item No. 6I has now been renumbered to Item No. 7 on the agenda. 

6I
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6J 
 
 
 

RESOLUTION ____________ 
 
 A RESOLUTION ACCEPTING COMPLETION OF AND  
 AUTHORIZING FINAL PAYMENT FOR THE CONSTRUCTION OF THE 
 MAY BRANCH OUTFALL CULVERT REPLACEMENT 
 PROJECT NO. 12-06-E 
  
 

BE IT RESOLVED BY THE BOARD OF DIRECTORS OF THE CITY OF FORT 

SMITH, ARKANSAS, THAT: 

SECTION 1:   The City of Fort Smith hereby accepts the construction of the May Branch 

Outfall Culvert Replacement, Project 12-06-E as complete. 

SECTION 2:  Final payment is hereby authorized in the amount of $148,793.98 to the 

contractor, Mobley Contractors, Inc., for Project 12-06-E. 

This resolution adopted this _______ day of December, 2014. 

 

APPROVED: 

____________________________________ 
Mayor 

 
 
 
ATTEST: 
 
____________________________________ 
City Clerk  
 
 
      

Approved as to Form  

        
________________________________ 
Q No Publication Required  
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RESOLUTION ____________ 
 
 A RESOLUTION AUTHORIZING A TIME EXTENSION 
 FOR THE CONSTRUCTION OF THE 
 MAY BRANCH OUTFALL CULVERT REPLACEMENT 
 PROJECT NO. 12-06-E 
  
 

BE IT RESOLVED BY THE BOARD OF DIRECTORS OF THE CITY OF FORT 

SMITH, ARKANSAS, THAT: 

SECTION 1:  A time extension with Mobley Contractors, Inc., for the construction of the 

May Branch Outfall Culvert Replacement, Project 12-06-E, which increases the contract time by 

88 calendar days, is hereby approved. 

This resolution adopted this _______ day of December, 2014. 

 

APPROVED: 

____________________________________ 
Mayor 

 
 
 
ATTEST: 
 
____________________________________ 
City Clerk  
 
 
     

Approved as to Form  

        
________________________________ 
Q No Publication Required  
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INTER-OFFICE MEMO 

 
TO:  Ray Gosack, City Administrator 
 
FROM: Stan Snodgrass, P.E., Director of Engineering 

 
DATE:  December 10, 2014 
 
SUBJECT: May Branch Outfall Culvert Replacement          

Project No. 12-06-E 
 

This project replaced a section of the 12 foot diameter concrete culvert that serves as the outfall for 
the May Branch drainage basin and the P Street wastewater treatment plan.  This outfall is also 
known as the North P Street outfall which was constructed approximately 100 years ago.  During the 
levee certification, this culvert required inspection and was found to be in severely dilapidated 
condition and in danger of collapse.  This project replaced approximately 1300 feet of the outfall pipe 
with a pre-cast 12’x10’ concrete box culvert.  A location map and a project summary sheet are 
attached. 
 
The project was substantially complete on April 29, 2014 which is 88 days beyond the January 
31, 2014 contract completion date.  The additional time beyond the contract completion date is 
due to weather delays and additional/field modified work items. 
 
Attached are Resolutions to increase the contract time, accept the project as complete, and authorize 
final payment to the contractor.  I recommend that the Resolutions be accepted by the Board at the 
next regular meeting. 
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SUMMARY SHEET

City of Fort Smith
Project Status   Complete Project Name:   May Branch Outfall Replacement
Today's Date:   12/9/2014 Project Number:   12-06-E

Staff contact name:   Stan Snodgrass Consultant Engineer:   Mickle Wagner Coleman
Staff contact phone:   784-2225 Project Contractor:   Mobley Contractors, Inc

Contract time (no of days):   365
Notice to proceed issued:   1/2/2013

Contract
Dollar Bid Completion

Amount Date Date

Original bid award  $5,490,387.78 9/25/2012 1/1/2014

Contract Revisions:
1 $361,516.00 1/31/2014

2 Time Extension 88 days
 

 
Adjusted contract amount $5,851,903.78
 
Payments to date (as negative): $5,552,973.12  
    
Amount of this payment $148,793.98  

Contract balance remaining $150,136.68

Retainage held 0%

Final payment $148,793.98  

Amount under adjusted contract 2.6%  
  as a percentage  

 
Final Comments:  

Addition of Flood Gate Replacement and 30 
day time extension (Approved 4/16/13)

The project was substantially complete on April 29, 2014 which is 88 days beyond the January 31, 
2014 contract completion date.  The additional time beyond the contract completion date is due to 
weather delays and additional/field modified work items.
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RESOLUTION NO. ___________ 
 
 

A RESOLUTION ACCEPTING COMPLETION OF AND 
AUTHORIZING FINAL PAYMENT FOR THE CONSTRUCTION OF 

DRAINAGE IMPROVEMENTS, PHASE C2 
PROJECT NO. 12-06-C2 

  
 

BE IT RESOLVED BY THE BOARD OF DIRECTORS OF THE CITY OF FORT 

SMITH, ARKANSAS, THAT: 

SECTION 1:  The City of Fort Smith hereby accepts the construction of the Drainage 

Improvements, Phase C2, Project 12-06-C2, as complete. 

SECTION 2:  Final payment is hereby authorized in the amount of $69,431.17 to the 

contractor, Forsgren, Inc., for the Drainage Improvements, Phase C2, Project 12-06-C2. 

This resolution adopted this ________ day of December, 2014. 

 

APPROVED: 

____________________________________ 
Mayor 

 
 
ATTEST: 
 
____________________________________ 
City Clerk  
 
 
 
 
    

Approved as to Form  

        
________________________________ 
Q No Publication Required 
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INTER-OFFICE MEMO 

 
 
TO:  Ray Gosack, City Administrator 
 
FROM: Stan Snodgrass, P.E., Director of Engineering 

 
DATE: December 9, 2014 
 
SUBJECT: Drainage Improvements, Phase C2          

Project No. 12-06-C2 
 
 

This project consisted of drainage improvements to reduce structure flooding that occurred 
during the heavy rains in the spring of 2011.  The project included improvements in the Enid 
Street, Fresno Street and Gary Street areas.  The locations of the improvements are shown on the 
attached exhibit.  A project summary sheet is also attached. 
 
Attached is a Resolution to accept the project as complete and authorize final payment to the 
contractor.  I recommend the Resolution be accepted by the Board at the next regular meeting. 
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SUMMARY SHEET

City of Fort Smith
Project Status   Complete Project Name:   2012 Drainage Improvements  
Today's Date:   12/9/2014 Project Number:   12-06-C2

Staff contact name:   Stan Snodgrass Consultant Engineer:   Phil Leraris
Staff contact phone:   784-2225 Project Contractor:   Forsgren Inc.

Contract time (no of days):   180
Notice to proceed issued:   4/14/2014

Contract
Dollar Bid Completion

Amount Date Date

Original bid award  $630,662.58 2/11/2014 10/10/2014

Contract Revisions:
1 N/A   

 
 

 
Adjusted contract amount $630,662.58
 
Payments to date (as negative): $492,689.41  
    
Amount of this payment $69,431.17  

Contract balance remaining $68,542.00

Retainage held 0%

Final payment $69,431.17  

Amount under original 10.9%  
  as a percentage  

 
Final Comments:  Project was substantially complete on 9/30/2014
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RESOLUTION NO. ____

A RESOLUTION APPROVING AND AUTHORIZING EXECUTION OF AGREEMENT FOR
CONSTRUCTION OF IMPROVEMENTS TO PUBLIC STREET, WATER AND SANITARY
SEWER FACILITIES AND FOR DEVELOPMENT AND CONSTRUCTION OF PRIVATE

PARKING FACILITIES WITH THE DEGEN FOUNDATION

_____________________________________________________________________________

BE IT RESOLVED BY THE BOARD OF DIRECTORS OF THE CITY OF FORT
SMITH, ARKANSAS, that:

SECTION 1:   The attached Agreement for Construction of Improvements to Public
Street, Water and Sanitary Sewer Facilities and for Development and Construction of Private
Parking Facilities with The Degen Foundation (“Agreement”) is hereby approved for the purpose
of providing public street and public water and sewer facilities improvements for service in the
service area of the development of the Arkansas College of Osteopathic Medicine and for the
purpose of construction of private parking facilities, in conjunction with the City’s administration
of a $1,200,000 investment grant obtained from the Economic Development Administration of
the United States Department of Commerce.

SECTION 2:  The Mayor is hereby authorized to execute, his signature being attested by
the City Clerk, the attached Agreement.  The City Administrator is authorized to take any all
necessary actions to effectuate the City’s rights and obligations under the Agreement.

This Resolution adopted this __________ day of December, 2014.

APPROVED:

___________________________
Mayor

ATTEST:

____________________________
City Clerk 

Approved as to form:

______________________
City Attorney
No Publication Required
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  6N 
 
 
 

RESOLUTION NO. ___________ 
 

 
 A RESOLUTION AUTHORIZING AN ENGINEERING SERVICES 

AGREEMENT FOR THE DESIGN OF A PROJECT IN THE 
 2015 SALES TAX PROGRAM 
 
 

BE IT RESOLVED BY THE BOARD OF DIRECTORS OF THE CITY OF FORT SMITH, 

ARKANSAS, THAT: 

SECTION 1: The Mayor is authorized to execute the engineering services agreement for the 

design of the following project in the 2015 Sales Tax Program utilizing the one cent sales tax proceeds.  

 

Project No. Description Engineering Firm Maximum Fee 

15-90-A Arkansas College of Osteopathic 
Medicine Infrastructure Improvements 

Mickle Wagner Coleman $300,000.00

 

 

SECTION 2: Payment for engineering services authorized by Section 1 is hereby authorized 

from the Sales Tax Fund (1105). 

 

This Resolution adopted this __________ day of December, 2014.  

 

 APPROVED: 

 _______________________________________ 
 Mayor 
 

ATTEST: 

____________________________________   
City Clerk       
       Approved as to Form 

        
       _______________________________________ 

Q No Publication Required 
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INTER-OFFICE MEMO 
  
 
 
TO:  Ray Gosack, City Administrator 
 
FROM: Stan Snodgrass, P.E., Director of Engineering 
 
DATE: December 11, 2014 
 
SUBJECT: Arkansas College of Osteopathic Medicine Infrastructure Improvements 
   Project No. 15-90-A 
 
 
Earlier this year the City applied for an Economic Development (EDA) grant for infrastructure 
improvements to support The Degen Foundation with its plans to develop the Arkansas College 
of Osteopathic Medicine (ACOM).  As part of the local match for the EDA grant, the City 
appropriated and authorized funds by Ordinance 44-14 for public infrastructure work associated 
with the ACOM. This work includes public water line improvements, sewer improvements and 
street improvements to Veterans Avenue both north and south of the campus as shown on the 
attached exhibit.  A copy of Ordinance 44-14 is also attached. 
 
The Degen Foundation has also committed $359,000 in local matching funding for infrastructure 
work as shown on the attached letter.  The total local match of $1,864,000 includes $1,505,000 by 
the City and $359,000 by The Degen Foundation.  The EDA has awarded a maximum federal 
share of $1,200,000 for infrastructure improvements at the medical school as shown on the 
Financial Assistance Award summary.  The EDA federal share and The Degen Foundation 
contribution will be utilized to construct parking lots on the campus and the widening of Chad 
Colley Boulevard adjacent to the campus. 
 
The attached agreement between the City and The Degen Foundation has been prepared for the 
construction and cost sharing of the above noted improvements.  Also the professional services 
qualifications on file were reviewed and the firm of Mickle Wagner Coleman has been selected as 
the design engineer for this work.  A memo detailing the engineer selection is attached. 
 
Attached is a Resolution authorizing the Mayor to execute the agreement with The Degen 
Foundation and a Resolution authorizing the Mayor to execute the engineering services agreement.  
I recommend that both Resolutions be adopted by the Board at the next regular meeting. 
 
Enclosures 
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-1-

AGREEMENT FOR CONSTRUCTION OF IMPROVEMENTS TO PUBLIC
 STREET, WATER AND SANITARY SEWER FACILITIES AND FOR

DEVELOPMENT AND CONSTRUCTION OF PRIVATE PARKING FACILITIES

This Agreement for Construction of Improvements to Public Street, Water and Sanitary
Sewer Facilities and for Development and Construction of Private Parking Facilities (the
“Agreement”) is entered into by and between the City of Fort Smith, Arkansas (the “City”) and
The Degen Foundation, a Nonprofit Corporation of the State of Arkansas, (“Degen”).

WITNESSETH:

WHEREAS, Degen is currently associated with the development of the Arkansas College
of Osteopathic Medicine (“Osteopathic College”) in Fort Smith;

WHEREAS, Degen has acquired by donation from the Fort Chaffee Redevelopment
Authority property on which the Osteopathic College will be located;

WHEREAS, the City has applied for and has obtained from the Economic Development
Administration (“EDA”) of the United States Department of Commerce a grant providing a
$1,200,000 EDA investment for infrastructure improvements for the Osteopathic College (“EDA
investment”);

WHEREAS, by its Ordinance 44-14, the City has appropriated $450,000 for waterline
improvements, $330,000 for sanitary sewer system improvements, $375,000 for improvements
to Veterans Avenue (North) and $350,000 for improvements to Veterans Avenue (South), for a
total appropriation of $1,505,000 (“the City Projects”);

WHEREAS, Degen has committed to provide funding in the amount of $359,000 to be
used, in addition to the EDA investment, for the design, construction and construction inspection
of improvements to Chad Colley Boulevard (“Chad Colley Boulevard Improvements”) and four
parking lot facilities on Degen owned property (“Private Parking Facilities”);

WHEREAS, the City and Degen agree their best interests will be served by joint
participation in the contracting for the design and construction of the identified public and
private facilities (“the Joint Project Facilities”);

WHEREAS, the City will manage the engineering contract and the construction contract
for the Joint Project Facilities; and,

WHEREAS, the City shall bear the financial obligations of the City Projects, and the
financial obligations of the Chad Colley Boulevard Improvements and Private Parking Facilities
shall be borne by Degen as supplemented by the EDA investment.

NOW, THEREFORE, the City and Degen, in consideration of the terms, covenants and
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conditions herein set forth, hereby agree as follows:

1.  Degen agrees to dedicate to the City of Fort Smith and to the City of Barling
(determined according to the City limits boundary between the two municipalities) all needed
right-of-way, if any, for the construction of the Chad Colley Boulevard Improvements.  The City
will coordinate with the City of Barling the design and construction of the Chad Colley
Boulevard Improvements.

2.  The City shall be responsible for the contracting for engineering design and inspection
services, contracting for construction, and payment for the City Projects.  As the City is the
recipient of the EDA investment grant, and because Degen is providing $359,000 of the funding,
the City and Degen shall jointly be involved in the design and construction of the Chad Colley
Boulevard Improvements and the Private Parking Facilities.  The Joint Project Facilities are
further identified on the attached Exhibit “A.”

3.  The parties acknowledge Mickle Wagner Coleman, Inc. has been selected, pursuant to
the City’s engineering services procurement procedures, as the engineer to provide design
services and construction inspection services with reference to the Joint Project Facilities.  The
City will be responsible for payment of the engineering services related to the City Projects. 
Degen shall be responsible, assisted by the EDA investment, for payment of the engineering
services related to the Chad Colley Boulevard Improvements and the Private Parking Facilities. 
The City shall administer the engineering contract.

4.  Upon receipt of preliminary design plans for the Joint Project Facilities, the City will
proceed to review and authorize final design and bidding for construction of the City Projects. 
With reference to the Chad Colley Boulevard Improvements and the Private Parking Facilities,
the City Administrator of Fort Smith and the Chief Executive Officer of Degen shall confer
regarding the preliminary design.  Approval of design of the Chad Colley Boulevard
Improvements shall be obtained from the City of Barling.  With the concurrence of both the City
Administrator and the Chief Executive Officer of Degen, the City shall authorize the engineer to
complete final design and bidding for construction of the Chad Colley Boulevard Improvements
and the Private Parking Facilities.  

5.  After receipt of bids taken pursuant to the City’s procurement practices, the
construction contract for the Joint Project Facilities shall be subject to approval by the governing
body of the City and shall be subject to approval by Degen with reference to the Chad Colley
Boulevard Improvements and Private Parking Facilities.  If approved, the City shall administer
the construction and construction inspection services provided by the selected contractor.  As
with reference to the engineering expenses identified in paragraph 3 above, all construction costs
with reference to the City Projects shall be borne by the City and all construction costs with
reference to the Chad Colley Boulevard Improvements and the Private Parking Facilities shall be
borne by Degen as supplemented by the EDA investment administered by the City.

6.  At the time of execution of this Agreement, Degen shall deliver to the City, a fully
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executed and binding Financial Agreement, attached hereto as Exhibit “B,” making provisions
for Degen’s $359,000 contribution to the costs of the Chad Colley Boulevard Improvements and
Private Parking Facilities.  Regarding any funds delivered to the City pursuant to the Financial
Agreement, the City shall hold the funds in such a manner that they are accounted for separately
from any City funds, and the funds shall be used solely for the purpose of paying the obligations
of Degen under this Agreement.  Regarding the costs of the Chad Colley Boulevard
Improvements and the Private Parking Facilities, the City shall first use portions or all of the 
proceeds from the EDA investment, to the extent permitted by the EDA’s controlling grant and
regulations, before calling on Degen’s obligation to provide funds as described in the Financial
Agreement.  In the event the engineering and construction costs for the Chad Colley Boulevard
Improvements and the Private Parking Facilities exceed the amount of the EDA investment grant
and Degen’s initial contribution of $359,000, Degen shall promptly provide the funding for the
additional engineering and construction costs (no later than thirty (30) days after notice from the
City).

7.  The City and Degen agree that Degen is an intended third party beneficiary of the
terms and conditions to be included in the City’s contract with the contractor selected to
construct the Joint Project Facilities.  Should the City fail to exercise its rights against the
contractor, then the City conveys and assigns to Degen its rights of enforcement and collection
against the contractor regarding the Chad Colley Boulevard Improvements and Private Parking
Facilities.  The benefit of any assessment and collection of liquidated damages under the contract
shall be attributed according to the specific project suffering the delay.

8.  The City agrees to require the construction contractor to acquire and maintain
insurance identifying both the City and Degen as insureds according to the City’s standard
construction contract requirements.

9.  This Agreement is not intended and shall not be construed to create the relationship of
agent, servant, employee, partnership, joint venture, or association between or among the City
and Degen.  No joint employment is intended or created by this Agreement for any purpose.

10.  This Agreement is to be construed and enforced pursuant to the laws of the State of
Arkansas without consideration of its conflict of law provisions.  Any dispute with respect to it
and the rights and duties thereby created shall, if not otherwise resolved by the parties, be
litigated in a court having jurisdiction with venue in the Fort Smith District of Sebastian County
of the State of Arkansas.

11.  Each person executing this Agreement represents and warrants that he or she has
authority to sign this Agreement on behalf of the City or Degen for which he or she is signing,
and that his or her signature binds said entity to the terms and provisions of this Agreement.

12.  This Agreement may be executed by facsimile, in counterparts, each of which shall
be deemed an original and all of which shall constitute a single instrument.  Signature and
acknowledgment pages may be detached from individual counterparts and attached to a single or

December 16, 2014 Regular Meeting 460



-4-

multiple original(s) in order to form a single or multiple original(s) of this Agreement.

13.  This Agreement contains the entire agreement of the parties, and all prior
communications, oral or written, are without any force and effect as it is the specific intent of the
parties that this Agreement alone sets forth the terms on which the parties have mutually agreed. 
Each party specifically agrees that it enters into this Agreement based on its own understanding
of the terms hereof and does not rely, in whole or in part, on any interpretation or representation
of the other party.  Each party agrees that this Agreement is the result of good faith arms length
negotiations.  The recitals contained in the whereas clauses are deemed to be a part of and are
incorporated into this Agreement.

14.  This Agreement is not intended to create, nor shall it in any way be interpreted or
construed to create, any third party beneficiary rights in any person or entity not a party hereto.

15.  The parties agree that should any party seek legal action to enforce the terms and
conditions of this Agreement, the prevailing party shall recover its costs and attorneys fees
incurred in the legal action.

16.  This Agreement may not be assigned by either party to another person or entity
without the prior, written approval of the other party.

17.  It is mutually understood and specifically agreed that this Agreement is binding upon
the respective successors, if any, of the parties hereto.  

Executed by the representatives of the parties based on prior authorizing resolutions of
governing bodies of the parties on this ___ day of ____________________, 2014.

CITY OF FORT SMITH, THE DEGEN FOUNDATION
ARKANSAS

By: _______________________________ By: ____________________________
Mayor Chairman

ATTEST: ATTEST:

_______________________________ _______________________________
City Clerk Secretary
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FINANCIAL AGREEMENT 
 
  THIS FINANCIAL AGREEMENT made and entered into at Fort Smith, 
Arkansas, on this __________day December 2014 by and between The Degen Foundation, a 
Nonprofit Corporation of the State of Arkansas, (Developer) and _________________________ 
________________________________ (Financial Institution) for the use and benefit of the City 
of Fort Smith, Arkansas. 
   
  WHEREAS, the City of Fort Smith and The Degen Foundation have entered into 
an Agreement for Construction of Improvements to Public Street, Water and Sanitary Sewer 
Facilities and for Development and Construction of Private Parking Facilities (the “Agreement”), 
a copy of which is attached hereto; and, 
 
  WHEREAS, The Degen Foundation has the obligation of providing up to 
$359,000 to pay for the engineering design, construction and engineering inspection of 
improvements to Chad Colley Boulevard (“Chad Colley Boulevard Improvements”) and parking 
lot facilities on Degen owned property (“Private Parking Facilities”) as needed to supplement the 
funds provided by a $1,200,000 investment grant obtained by the City of Fort Smith from the 
Economic Development Administration (“EDA”) of the United States Department of Commerce; 
and, 
 
  WHEREAS, Degen and the financial institution are willing to enter into this 
undertaking that they will meet the financial requirements of Degen in the Agreement up to an 
amount of $359,000; 
 
  NOW, THEREFORE, for and in consideration of the mutual covenants of the 
parties, it is agreed as follows: 
 
  1. The Financial Institution irrevocably binds itself, its successors and 
assigns, as follows:  The Developer now has, and will be required to maintain, on deposit with 
the Financial Institution, or the Financial Institution agrees to make available to Developer, cash 
funds equal to the sum of $359,000. 
 
  2. If the Developer fails to advance to the City of Fort Smith funding 
required by the Agreement, the Financial Institution and the Developer agree that the duly 
authorized officials of the City of Fort Smith may, at their sole election and without the necessity 
of action by the Developer, withdraw and use sums in such account up to 100% of the   $359,000 
sum as is necessary for the purpose of satisfying the obligations of the Developer under the 
Agreement.  The remaining balance and any interest accruing on such account shall remain the 
property of the Developer.  If it becomes necessary for the City to obtain funds from the account 
for the purposes of the Agreement, the obligation for funds withdrawn and used by the City 
remains with the Developer and the City of Fort Smith will incur no obligation to the Financial 
Institution or the Developer for the use of such funds. 
 
      1 of 2   
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   3. This agreement shall remain in effect until released by the City by written 
acceptance of the Chad Colley Boulevard Improvements and the Private Parking Facilities or by 
otherwise expressly releasing the agreement in writing. 
 
  4. The purpose of this Agreement is to guarantee the obligations of Degen 
under the Agreement up to the sum of $359,000. 
 
 
      FINANCIAL INSTITUTION 
 
      _______________________________________ 
 
 
      By: ____________________________________ 
 
ATTEST: 
 
 
_________________________________ 
 
 
 
      DEVELOPER 
 
      _______________________________________ 
 
 
      By: ____________________________________  
   
 
 
  
 
 
 
 
 
 
      2 of 2 
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RESOLUTION NO. ____

A RESOLUTION AUTHORIZING EXECUTION OF AERIAL AND 
UNDERGROUND ELECTRIC EASEMENTS IN FAVOR OF 

OKLAHOMA GAS AND ELECTRIC COMPANY

_____________________________________________________________________________

BE IT RESOLVED BY THE BOARD OF DIRECTORS OF THE CITY OF FORT
SMITH, ARKANSAS, SITTING AS THE BOARD OF THE LEVEE IMPROVEMENT
DISTRICT NO. 1 OF THE CITY OF FORT SMITH, THAT:

Section 1:  The attached Easement providing aerial and underground electric utility
easements in favor of Oklahoma Gas and Electric Company for the purpose of providing
electrical supply to the “P” Street Pumping Station is hereby approved including the extension to
OG&E of indemnity protection against any future loss, judgment, damage(s) or expense which
might be incurred by OG&E by reason of a defect in or failure of title to the levee property
subject to the electric easements.

Section 2:  The Mayor is hereby authorized to execute, his signature being attested by the
City Clerk, the attached Easement. 

THIS RESOLUTION ADOPTED THIS ____ DAY OF December, 2014

APPROVED:

___________________________

ATTEST:

____________________________

Approved as to form:

_________________________
City Attorney
No Publication Required
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INTER-OFFICE MEMO 
  
 
 
TO:  Ray Gosack, City Administrator 
 
FROM: Stan Snodgrass, P.E., Director of Engineering 
 
DATE: December 8, 2014 
 
SUBJECT: Electric Utility Easement with OG&E 
  “P” Street Storm Water Pump Station 
 
OG&E provides electric service for the “P” Street Storm Water Pump Station.  During the 
construction of the pump station improvements, it was determined that an easement is required 
for the new service line and transformer being provided by OG&E.  An exhibit showing the 
location of the pump station and the required easement is enclosed.   
 
Attached is a resolution which authorizes the Mayor to sign the easement on the behalf of the 
City of Fort Smith.  I recommend approval of the attached resolution. 
 
 
Enclosures 
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THIS INSTRUMENT WAS PREPARED  BY:  

LAND MANAGEMENT 
AFTER RECORDING RETURN TO SAME@:  
OG&E ELECTRIC SERVICES 
ATTN: RIGHTOFWAYDEPT. -M/C AF90 
7200 HIGHWAY 45 
FORT SMITH, ARKANSAS 72916 
 
W.O. 7331758 
 
 

EASEMENT 
 
 
 
KNOW ALL MEN BY THESE P RESENTS: 
 

THAT THE LEVEE IMPROVEMENT DISTRICT NO. 1 BY  THE   CITY   OF  
FORT  SMITH (“Grantor”), in consideration of Ten or more dollars, in hand paid, the receipt of 
which is hereby acknowledged, and other good and valuable consideration, does hereby grant and 
convey unto OKLAHOMA GAS AND ELECTRIC  COMPANY, an  Oklahoma   corporation,  
( “ Grantee”),  its  successors  and  assigns,  the  right, privilege and authority  to enter upon and 
install, erect, operate and maintain and construct or   reconstruct underground  and/or above ground  
a system of    system of poles, conduits, wires, cables, vaults, junction boxes,  switches,  fuses,  
transformers,   service  connection   boxes  and  other  necessary  fixtures  for  the transmission and 
distribution of electric current and communication messages, upon, under, over and across the 
property hereinafter  described, together  with the authority to cut down, control the growth of, or 
trim and keep trimmed any trees that may in the judgment of the Grantee interfere with or endanger 
said line or facilities or their maintenance  and operation, with full power and authority to enter 
upon the premises for said purposes including the right of ingress and egress to and from said 
system across adjoining lands 
 

The real property covered by this easement is situated in Sebastian (Fort Smith District) 
County, State of Arkansas, and described as follows: 
 

“P” Street Pump Station OG&E Aerial Esmt. 

Part of Oak Bluff Addition, Fort Smith, Sebastian County, Arkansas as filed for record April 5, 
1912, as plat 76, also being part of the North Half of the Southwest Quarter of Section 4, Township 
8 North, Range 32 West, Fort Smith, Sebastian County, Arkansas. Said easement being 25 feet wide 
and lying 12.5 feet on each side of the following described centerline: 
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Commencing at the southwest corner of said Section 4, said corner being marked with an existing 
aluminum cap; Thence along the west line of said Section 4, North 03°07’53” East, 1656.60 feet; Thence 
North 90°00’00” East, 299.48 feet to the Point of Beginning; Thence along said centerline the following 
courses: North 23°23’16” West, 1.06 feet to the center of an existing power pole; North 23°23’16” West, 
121.25 feet to the center of an existing power pole; North 23°23’16” West, 5.23 feet to the Point of 
Termination. Containing 0.07 acres, more or less. 

 “P” Street Pump Station OG&E Underground Esmt. 

Part of Oak Bluff Addition, Fort Smith, Sebastian County, Arkansas as filed for record April 5, 
1912, as plat 76, also being part of the North Half of the Southwest Quarter of Section 4, Township 
8 North, Range 32 West, Fort Smith, Sebastian County, Arkansas. Said easement being 12 feet wide 
and lying 6 feet on each side of the following described centerline: 

Commencing at the southwest corner of said Section 4, said corner being marked with an existing 
aluminum cap; Thence along the west line of said Section 4, North 03°07’53” East, 1656.60 feet; Thence 
North 90°00’00” East, 299.48 feet; Thence North 23°23’16” West, 1.06 feet to the center of an existing 
power pole; Thence continuing North 23°23’16” West, 121.25 feet to the center of an existing power 
pole and the Point of Beginning; Thence South 29°00’57” West, 97.43 feet to the Point of 
Termination. Containing 0.03 acres, more or less. 

 
 

The centerline of these easements shall be along the actual route of the line as installed 
and the overhead easement shall include any additional easement area needed  for downguys or 
anchors. 

 

Grantor further covenants and agrees that no building, fence or other structure shall ever be 
erected nor shall any excavation or other removal of soil, so as to change the grade of terrain, be 
accomplished by Grantor, its successors or assigns, within the above described easement area unless the 
written consent of the Grantee is first obtained. Grantor further acknowledges the requirements of Ark. 
Code 14-271-101 et seq. (One-call statute}. 

 

Grantor warrants it possesses title sufficient for the granting of the easements described herein.  
Grantor hereby agrees to hold Grantee harmless from and to indemnify Grantee against any loss, cost, 
expense, claim, judgment or damage(s) which Grantee may incur in the future resulting from any defect 
in or failure of Grantor’s title to the subject property. 
 

Grantor hereby consents  to  permit  Grantee  to  trim or remove trees  and  foliage  on  
Grantor's  property immediately adjacent to the easement granted herein should Grantee consider such 
trees or vegetation an impediment or possible impediment to the rendering of safe and reliable electric 
service, and Grantee shall have the right to enter upon Grantor's property for this purpose. 
 

The rights and privileges above granted shall continue so long as same are used or needed 
for the transmission and distribution of electric current or communication messages; but should Grantee 
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remove its facilities from the premises and abandon the right-of- way herein granted, then the rights 
granted in this easement shall terminate. 
 
Signed and delivered this    day of   , 2014. 
 
 
 

ATTEST: THE LEVEE IMPROVEMENT DISTRICT NO. 1 
BY THE CITY OF FORT SMITH, 
ARKANSAS 

 
 

BY: 

_________________________________________ 

  Mayor
 

 
 
 
 
 
STATE OF ARKANSAS  
 
COUNTY OF SEBASTIAN 

 
 
ACKNOWLEDGMENT 

 
Before me, the undersigned, a Notary Public, in and for Said County and State, on this ____ day of 
____ 2014, personally appeared Sandy Sanders   to me known to  be the identical 
person who subscribed the name of the maker thereof to the foregoing instrument as its MAYOR , and 
acknowledged to me that he executed the same as his free and voluntary act and deed of such city, for 
the uses and purposes therein set forth. 
 
My Commission Expires: 

 
 
 
 

Notary Public 
 
 

 
(Draft No. _________________________) R/W File No. 7331758 

Form 468 (Rev 7/2003) ARK_OH UG-C2.DOT Atlas Sheet No. RG 
Approved I. Chisenhall 11/2014 
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Section 3:  The City Administrator is authorized to take all necessary action with 

reference to appropriate signage to recognize the naming authorized in Section 2 of this 

Resolution. 

 This Resolution adopted this _________ day of December, 2014. 
 
       APPROVED: 

 
 
 
       ________________________________ 
       Mayor 
 
ATTEST: 
 
 
 
___________________________________ 
City Clerk 
 
       APPROVED AS TO FORM 

        
       ________________________________npr 
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Memo 
To: Ray Gosack, City Administrator 

From: Jeff Dingman, Deputy City Administrator 

Date: 12/12/2014 

Re: Aquatics Park Management Agreement and Name 

Included on the agenda for the Board’s December 16 regular meeting are two resolutions concerning the 
aquatics park facility at Ben Geren Regional Park. 

1. Management Agreement.  A resolution approving a 3-year management agreement with American 
Resort Management (ARM) to serve as the facility’s operations manager, as discussed and 
recommended by the Board and the Quorum Court at the December 11 joint meeting of the 
governing bodies. Each governing body will consider similar resolutions at their respective regular 
meetings on December 16. The management agreement outlines all responsibilities of the City and 
County as the Owners of the facility, and the responsibilities of ARM as the facility’s manager. An 
operational budget is included as an exhibit to the Management Agreement based on ARM’s 
recommended pricing structure. The admission rates on which the operational budget is based will 
need to be considered by separate ordinance of the Board, and are not officially part of this resolution.  
However, the rate structure on which the operational budget is based includes the $15 per person 
“rack rate” and the various season pass, family pass, and discounted rate days as discussed at the 
December 11 joint meeting.   

2. Facility Name.  A resolution establishing the name of the facility is included on the agenda. The 
name recommended by ARM and receiving general support from members of the Board and 
Quorum Court at the December 11 joint meeting is “Parrot Island Waterpark”. This name is unique 
and offers great recognition and marketing possibilities for our facility. It is imperative to establish the 
facility’s name and identity as soon as possible, so that ARM can begin the marketing campaign 
necessary to start selling season and family passes as soon as possible. 

Both of these items were thoroughly discussed at the December 11 joint meeting, and staff recommends 
approval of both proposed resolutions.  Please contact me with any questions related to these agenda 
items. 
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